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S-722,  J^ane  S,  193^4,  Docket  13II:  (S.P.) 

V.  FAI/IULAEO  &  SOl'IS.  DEinrSR,  COLO.  ...vs.  QRAITQ-B  COUITT  BROi-ISMC-E  CO.  . 
FULLEHDQIT.  CALIE.  . 

Violation  clia-rged:  Failure  to. deliver. 

Prii'icipal  TJOint  involved;  Respondent  not  licensed. 

Order:  Case  dismissed. 

Outline  of-  j'acts 

Complainant  requested  an  award  of  damages  "based  ixpon  the  alleged 
failure  of  respondent  to  ship  a  carload  of  oranges  from  Eullerton,  Calif, 
to  comxDla,inant  at  Denver,  Colorado.     Respondent  was  not  licensed  nor 
subject  to  license  under  the  Perishahle  Agricultural  Com.modities  Act  and 
the  case  was  dismissed. 

S-725,  Jujie  £,  193^+,  Dockets  12^4-9,  12^+9-A:  (S.P.) 

P0IvI5RAl'7J?Z  &  5RAUl\r.  DETROIT.  MICH,  vs.  ITORTMBST  EXPORT  CORP..  I/IILTOIT , 
OREGOIT. 

Violation  charged:     Pa. i lure  to  deliver. 

Principal  points  involved:     Meaning  of  "\ip  to  ten  cars"; 

Joint  account  agreement. 
Order:     Reparation  awarded  Northwest  Export  Corp.  in 

■the  suin  of  ■.)l52.62,  v/ith  interest,  in  cross  complaint. 

Original  complaint  of  Pomerantz  &.  Brauii  dismissed. 

Outline  of  Facts 

A  Standard  Confirmation  of  Sale  dated  Ai-gust  25,  1933.  was  executed 
hy  the  hu^'-er  (Pomorantz  &  Braun)  and  the  "broker  as  agent  for  the  seller 
(Northwest  Export  Corp.).     In  this  conf ii-mation  of  sale  under  the  printed 
word  "quantity"  appeared  "up  to  ten  cars."     It  was  further  provided  "cars 
to  "be  handled  hy  Pomerantz  and  Braun  —  all  profits  and  losses  above 
g-uarantee  to  he  divided  equally  het?/een  Northwest  Export  Corporation  and 
Pomerantz  and  Braun  after  all  expenses  are  deducted,  —  deal  to  he  handled 
as  one  unit,  shipper  to  pay  brokerage." 

Pom.erantz  &  Braun  alleged  that  respondent  shipped  to  them  at 
Detroit  I512  lugs  of  Italian  Prunes  in  car  PPE  2059'4;     that  thereafter 
respondent  disregarded  its  contract  by  diverting  this  car  to  another 
consignee,  in  violation  of  the  contract  of  imrchase;     that  on  account  of 
respondent's  failure  to  make  delivery  of  said  car  complainant  suffered  a 
loss  in  the  sum  of  $90, 04,  being  one-half  of  the  difference  between  the 
cost  of  the  prunes  to  complainant  at  Detroit  and  the  price  for  which  com- 
plainant sold  the  prunes  to  a  purchaser  for  delivery  at  Detroit;  that 
complainant,  after  a  careful  search,  was  unable  to  purchase  a  carload  of 
prunes  of  like  grade  and  quality,  and  that  the  above  sum  of  $90.0^  remains 
due  and  owing  from  complainant  to  respondent. 
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The  Uortliv/est  3jiport  Corporation  in  its  cross  coraplaint  allowed  that 
car  PJ'S  20534-  was  not  s^aipped.  to  Pome  rant  z  and  Sraun  and  that  the  contract, 
as  stated  in  the  cOE.plaint ,  provided  for  "up  to  ten  cars";  that  tv/o  cars 
had  already  heen  shipped  and  therefore  the  contract  did  not  require  the 
shipment  of  o,ny  other  car  or  cars  of  prwnes;     that  the  account  sales 
from  Pomerantz  and  Sraun  covered  the  two  cars  of  prunes  shipped  lojider 
contract,  one  heing  Pi^'S  3S626,  shipped  August  2S,  1933 >  and  the  other 
PPE  1395s,   shipped  Au^^'ust  30,  I933,  showed  a  net  profit  of  $1d1J4£  on  the 
first  car  after  deducting  all  charges  and  a  net  profit  of  tolh'^.fS  on  the 
other  after  making  similar  deductions,  or      total  of  $305.25.  The 
Uorthy/est  Export  Corporation  further  alleged  that  under  the  contract  the 
profits  were  to  he  split  on  a  '^0-^0  oasis  and  therefore  Pomerantz  and  Braun 
were  indeoted  to  the  Northwest  Export  Corp.  in  the  sum  of  $152.62. 

•■  ■       "italini.'::s  included  in  Decision 

1.  Pomerantz  and  Braun's  complaint  was  a.pparently  "based  upon  their 
interpretation  of  the  contract  that  the  words  "up: to  ten  cars"  meant  that 
at  least  three  cars  of  prunes  were  to  he  shipped  since  it  was  not  denied 
that  two  cars  of  prunes  had  already  heen  shipped  and  received  hy  them  xmder 
the  contract.  The  contract  was  somewhat  indefinite  as  to  the  n^a:iiber  of 
cars  tiiat  v/ere  to  oe  shipped.    Apparently  neither  party  was  bound  for  miOre 
than  ten  cars  and,  on  the  other  hand,  co^ild  not  demand  any  specific  number 
below  ten.     Eence  complainant  did  not  breach  the  contract  by  failing  to 
ship  the  third  car. 

2.  The  contract  was  clear  and  specific  that  the  net  profits  on 

the  cars  shipped  were  to  be  divided  eqxially  bet?/een  the  parties.  Pomerantz 
and  Braun  nowhere  denied  that  two  cars  were  shipped  ijjider  the  contract  nor 
that  the  profits  after  deducting  all  expenses  on  the  two  cars  were  ?305-2^' 
One-half  of  this  amount  is  $152.62,  and  the  Northwest  Export  Corporation 
was  entitled  to  this  sum  under  the  terms  of  the  contract. 

3-     The  compla-int  of  Pomerantz  and  Braun  was  dismissed.  The 
NOrthY/est  Export  Corp.,  under  their  cross  complaint,  were  awarded  repa- 
ration in  the  svsa  of  $152.62,  with  interest. 

S-726,  Jvjie  S,  1935+,  Docket  121?:  (S.P.) 

AUG-UST  STOBBIC.   IITC.  ,  CHICA&O.   ILL.,  vs.  STEEL  CITY  PRUIT  CO.  .PITTSBURGH.  PA. 

Violation  charff:ed:     pLejection  v/ithout  reasonable  caxise. 
Principal  -Doint  involved:     Buyer  bound  by  action  of, 
'  ■         its  agent . 

Order:     Reparation  awarded  complainant  in  the  sura  of 
$157.20,  with  interest. 
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Out  1 ine  of  Fact  s 

Complainant  alleged  that  on  A-uipist  .12,  1933)  thro-a^h  Ben  Aaron 
a  TDroker  for  respondent,  it  sold  to  tlie  respondent  one  carload  of  canta- 
loupes at  tile  agreed  price  of  $1.60  per  crate,  f.o.'b,  Chicago,  111.,  and 
60{^  per  crate  on  the  Flats,  plus  $25-00  brokerage  on  the  car;     that  the 
cantaloxixDes  were  originally, hilled  from  Latuna,  Texas,  "being  New  Mexico 
cantalortpes ,  with  final  destination  at  Pittsburgh,  Pa.;     that  the  "broker 
telephoned  the  respondent  from  complainant's  office  after  having  explained 
the  full  inspection  made  on  the  car  of  cantaloupes  and  the  respondent  in- 
structed the  "broker  to  purcha,se  the  car.    Upon  e.rrival  in  Pittsburgh  a 
Federal  inspection  was  secured  V7hich  read  in  part:     "15^  green,  20^  turning, 
35fo  firm  ripe,  l^fo  soft  ripe,  5/^  shriveled,  10%  m.old".  ,  The  evidence  dis- 
closed that  the  respondent  contracted  to  purchase  a  carload  of  cantaloupes 
of  good  green  color,  free  from  mold  and  mildew.     The  respondent  rejected 
the  car,  alleging  that  the  car  of  canta.lotipes  were  shipped  from  Latuna, 
Texas  and  was  not  a  car  of  ITew  Mexico  cantaloupes  free  from  mold  and  mildew, 
of  good  green  quality  as  called  for  in  the  contract. 

Raling  included  in  Decision 

1.    The  broker  was  the  agent  of  the  .respondent  for  the  purpose  of 
buying  the  cantaloupes  and  therefore  the  action  of  the  broker  in  accepting 
the  cantaloupes  on  behalf  of  tlie  respondent  bound  the  respondent.  Repa- 
ration ?/as  awarded  complainant  in  the  sxmi  of  SlpY-SO,  virith  interest. 

S-727,  J^e  3,  193^4,  Docket  SkS:  (s.P.) 

WAVL3,  CEAPLIIT  &  FITTS,  INC..  OOBTLAITD,  IvT.Y.  vs.  G-OLD.  BRISG-EPORT . COITO. 

_.Vi elation  charged;  Rejection  without  rea.s enable 
cause. 

Princi'pal  point  involved;     Aijvax-d  by  default. 
Order;     Reparation  av;arded  cornplainant ,  in  the  sum 
of  $216.67  with  interest. 

Outline  of  Facts 

On  October  12,  1932  complainant  by  contract  in  writing  sold  to 
respondent  one  carload  of  cabbage  for  the  price  of  $5.00  per  ton,  the 
total  sale  price  being  $71.^+3  f.o.b.  Cortland,  N.T.     Complainant  alleged 
that  it  delivered  a  car  of  cabbage  of  the  kind,  grade  and  quality  specified 
but  respondent  rejected  the  car  without  reasonable  cause.  Complainant 
resold  the  car  sustaining  a  loss  of  $^6.^3-    3y  reason  of  the  rejection 
complainant  incui-red  additional  expense  for  freight,  demurrage  and  tele- 
grams in  the  amount  of  $170.^14,  making  the  total  amount  of  damage  to 
complainant  $2l6.S7. 


-  70  - 


Raling  included  in  Decision 

Respondent  failed  oo  ansv/er  complainant '  s  complaint  in  this  pro- 
ceeding and  no  defense  v/hateyer  was  su'bnitted.    Accordingly,  it  was  con- 
cluded that  the  facts  alleged  TDy  complainant  were  substantially  correct 
and  respondent's  rejection  v/as  without,,  reasonable  cause  and  in  violation 
of  the  Act.     Reparation  was  awarded  complainant  in  the  svjn.  of  $2l6.S7,  . 
with  interest.  ; 

S-72S,  J^ane  S;  193--1-,  Docket  11S2:  (S.P.) 

SALES  SERVICE  COLMTY,  IITO.  .  PITTSBURGH.  PA.  vs.        W.  CAPPS.  BACK  BAY.  VA. 

Violation  charged:     Failure  to  pay  hrokerage. 
Principal  point  involved:     No  contract. 
Order:  Case  dismissed. 

,  Outline  of  Pacts 

Complainant  alleged  that  respondent  enployed  it  as  "broker  to 
negotiate  on  "behalf  of  respondent  the  sale  of  five  carloads  of  potatoes; 
that  complainant  did  negotiate  the  sale  of  the  potatoes  within  the  scope 
of  authority  conferred  "by  respondent;     that  respondent  refused  to  ship 
the  potatoes  and  refused  to  pay  compla,inant  the  reasonable  value  of  the 
services  so  rendered  by  complainant  on  behalf  of  respondent,  at  ■515-00 
per  car,  aggregating  $75-00. 

Respondent  answered  that  he  had  not  enployed  the  corrrplainant  as 
broker,  but  that  on  June  30,  1933 »  iie  received  a  telephone  call  from  com- 
plainant asking  for  quotations  on  potatoes;     that  a  few  minutes  after 
being  told  the  f.o.b.  price  complainant  called  back  and  attera.pted  to 
place  an  order  for  five  carloadS;  of  potatoes  but  after  learning  the  name 
of  the  customer  respondent  declined  to  confirm  the  sale. and  advised  the 
complainant  that  he  would  not  ship  potatoes  to  their  customer. 

Ruling  included  in  Decision 

1.     The  evidence  submitted  by  the  parties  Y/as  in  direct  conflict. 
The  conplainant  failed  to  establish  that  there  wa,s  a  contract  entered  into 
betv>reen  the  parties  and  the  complaint  was  dismissed. 

S-731,  June  13,  193^.  Docket, 1197:     (Hearing)  '    '    '  . 

L.  IvI.  KI}SCPATRICIi  CO..  RIPLEY.  TE'M.  ,  vs.  HAPJ^Y  HOROWITZ .  DETROIT.  MICH . 

Violation  charged:     Rejection  without  reasonable  cause. 

Principal  point  involved:     Pailure  of  complainant  to 

establish  agency  of  buyer's  alleged  representative. 
Order:     Case  dismissed. 
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Q-gtline  of  Facts 

On  Jmie  1?,  1933,  H.LI.  O'lTeil,  a  reprosentative  of  the  W.A.  White 
Brokerage  Co.,  of  Detroit,  Mich,  accepted  an  oral  order  for  a  carload 
of  green  wrapped  tomatoes,  U.S.  Ho.  2,  from  one  Louis  Horowitz ,  the  hroker 
of  respondent.     The  "broker,  O'lTeil,  on  the  sane  day,  exec\ited  a  "broker's 
memorandiim  of  sale  wherein  respondent  was  shown  as  the  purchaser  of  said 
tomatoes  and  mailed  a  copy  thereof  to  respondent.    The  following  day  O'Ueil 
talked  with  the  respondent  personally  hy  telephone.     The  la,tter  testified 
th8,t  he  told  O'lJeil  during  such  conversation  that  his  "broker  was  not 
authorized  to  make  the  purchase.     O'lTeil  stated  that  he  did  not  remeiribei- 
respondent  making  such  statement.     Respondent  also  testified  that  upon 
"being  offered  a  copy  of  the  hroker's  memorandiun  of  sale  the  follov/ing 
Monday,  he  again  told  the  "broker  that  his  "brother  had  no  authority  from 
him  to  give  the  purch-ase  order;     that  when  the  car  arrived  he  did  not 
inspect  the  shipment  for  the  reason  that  he  was  not  interested. 

Respondent  further  testified  that  from  193.S  to  1923  he  a.nd  his- 
"brother  operated  as  a  i)3-i"tnership;     that  since  1923  he  has  o^perated  '&s 
an  individual,  with  the  exception  of  a  part  of  the  year  1933  when  he  load 
an  interest  in  a  corporation  laiown  as  the  Produce  Distri"butors ;  that  his 
"brother  vias  employed  "by  respondent  from,  time  to  time  as  a  salesman  but  that 
all  purchases  were  made  hy  respondent  personally. 

Ruling  included  in  Decision 

1.     The  evidence  failed  to  show  a  purchase  and  sale  of  the  tomatoes 
in  question  thro-agh  the  action  of  Louis  Horowitz  as  agent  for  respondent, 
or  otherwise  and  the  case  was  therefore  dismissed. 

S-732,  J^jjie  IS,  193^-,  Docket  1330:  (Hearing) 

Wi;ST3Rl'  FRUIT  (iR0¥5RS.   INC.,  LOS  MGELES,  GiU:,IF.  ..  vs.  AI'IDRSWS  BROS.  OF 
D3TRQIT,  IITC.  .  DETROIT.  HICK.      '    ■  ' 

Violation  cha rg e d :     Rejection  without  reasonable  cause. 

Principal  points  involved:     Substitution  of  car;  modifi- 
cation of  contract  mast  be  assented  to  by  both  parties; 
silence  of  one  party  not  considered  assent  to  modifi- 
cation;    insufficient  proof  of  damages. 

Order:     Case  dismissed. 
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Out  line'  "of '  Fact  s 

Thron^jTi  an  exchangje  of  telof-^rams  conplainant  sold  to  respondent  on 
or  about  I'eceirber  26,  1933.  tv/o  carloads  of  oro.nges  v/liich  were  then  in 
transit,  at  $3-"'-C  per  box,  "less  ^.i  per  box  brokerage" .  -   Car  RD  133S5 
on  the  da.v  of  sale  ?;as  laoving  at  or  near  Llilwaulnee .     The  second  carload 
^;7as  contained  in  car  KD  22980,  then  due  at  Pueblo,  Colorado.  Coi:iplainant 
thereafter  sold  this  car  to  another  purchaser  and  substituted  a  carload 
of  oranges  then  at  or  near  Salt  Lake  City,  Utaii,  contained  in  car 
HD  136S^.     Gi'his  last  described  car  arrived  at  Detroit  and  v;as  tendered 
to  respondent  January  3.  133^'t-  "but  the  latter  declined  to  accept  because 
the  purchase  had  been  made  in  the  belief  that  the  shipment  would  s,rrive 
on  or  about  December  29-     Complaina.nt  forwarded  the  oranges  to  Cleveland 
Yifhere  they  were  sold  at  auction  for  a.  net  rotiirn  of  56S3.37»  which  was 
:?3^-9-02  less  than  the  agreed  contract  price.     Coriiplainant  claimed  tliat 
respono.ent '  s  rejection  was  without  reasonable  cause  as  complainant  liad  the 
right  to  substitute  the  Salt  Lcdxe  City  car  because  diversion  of  the  Pueblo, 
Colo,  car  liad  "failed"  and  beca.use  complainant  had  the  right  to  deliver  to 
respono.ent  any  two  of  the  three  rolling  cars  -previously  offered. 

Res-pondent  contended  that  the  car  should  ha.ve  arrived  at  Detroit 
December  29;     that  he  did  not  consent  to  complainant's  substitution  of  the 
Salt  Lake  City  car  and  so  a.dvised  complainant  by  wire  December  30.  Respond- 
ent requested  dam.ages  on  the  car  which  complainant  failed  to  deliver  on 
the  29th,  saying  tliat  it  "sold  the  first  one  Iciov/n  as  the  Milwaukee  car 
to  the  Kroger  G-rocery  and  Baking  Co.  and  they  would  ha.ve  talcen  the  other 
car  too;     they  knew  the  cars  were  coming,  and  they  buy  them  when  they 
look  at  them. " 

RulinA'  included  in  Decision 

1.     The  adju-dicated  cases  hold  tmit  in  order  that  a  change,  alter- 
ation or  m.odif ica^tion  of  a  contract  of  sale  shall  be  operative,  it  must 
be  assented  to  by  both  jp^^i-rties  and  that  such  assent  is  not  shoxvii  by  a" 
mere  failure  of  one  party  to  reply  to  or  reject  a  proposed  modif icatioi;!. 
It  was  .clear  that  complainant's  substitution  of  the  Sa,lt  Lake  City  car 
was  a.  material  modif ice.tion  of  the  prior  contract  of  purchase  and  sale 
3.nd  tha.t  respondent's  failure  to  inform  complainant  prior  to  its  wire  of 
December  30  did  not  amount  to  an  assent  to  such  substitution.    Under  these 
circumstances,  respondent's  refusal  to  accept  the  substituted  shipment 
upon  arrival  several  days  subsequent  to  the  date  upon  which  the  Pueblo, 
Colorado  car  should  have  arrived  if  complainant  liad  made  diversion  thereof, 
T>?as  not  a  rejection  of  the  substituted  shipment  without  reasonable  cause 
within  the  meaning  of  Section  2  of  the  Act.    An  order  'was  therefore  made 
dismissing  the  complaint. 
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2.    Ax:)parently  neither  car  was  actiiallv  sold  prior  to  arrival;  , 
such  prospective  purchaser,  in  fact,  purchased  following  arrival  and 
inspection  of  the  oranges.     It  did  not  app,ea-r,  therefore,  that  respond- 
ent had  in  realitv  sold  the  oranges  prior  to  arrival  of  the  cars,  "but  that 
the  prospective  purcliaser  simply  Imew  that  the  oranges  were  to  arrive  and 
respondent  expected  to  conclude  the  sale  thereof  following  such  prospective 
purchaser's  inspection  thereof.     Such  evidence  failed  to  support  the 
counterclaim  "based  upon  dams.ges  for  loss  of  profits  due  to  respondent's 
inahility  to  deliver.    An  order  was  therefore  also  entered  dismissing 
respondent's  counterclaim. 

S-73^-}-,  Hay  9,  193^4,  Docket  12b0:     (S.P.)  , 

ITASH  DECAIvn:^  CQivlPAITY.  SM  ?IlAI\TCISCO.  CALIF,  vs.  DAVID  SCHULIvIM  COIviPMY , 
CLEVELAITD .  OEIQ. 

Violation  charged:     Rejection  T/ithout  rea,sonahle 
cause . 

Principal  point  involved:  Peas  sold  f.o.h.  shipping 
point  "to  he  in  good  condition  on  arrival". 

Order:  Reparation  awarded  corriplainant  in  the  sum  of 
$253.32  with  interest. 

Outline  of  Facts 

Complainant  and  respondent  entered  into  a  y^ritten  contract  wherehy 
the  complainant  contracted  to  sell  to  the  respondent  a  carload  of  U.S. 
No.  1    peas  a-t  85$^  a  hamper  f.o.h.  Santa  Clara,  Calif.,  to  he  in  good 
condition  on  arrival,  plus  $70.00  for  extra  ice,  or  at  a  total  net  invoice 
price  of  $623.35. 

Upon  arrival  of  the  peas  at  Cleveland  the  respondent  rejected  the 
car  stating  that  the  peas  were  to  he  in  good  condition  upon  arrival  and 
insisting  that  they  wera  not  in  good  condition.     The  pea.s  veve  then  resold 
hy  comxDlainant  for  a  net  sum  of    $370- 03-     Federal-State  inspection  of  the 
peas  at  shipping  point  showed  them  to  grade  U.S.  ITo.  1. 

Ralin>:;  included  in  Decision 

Both  the  complainant  and  the  respondent  relied  upon  the  Federal 
inspection  certificate  at  Cleveland.     This  inspection  certificate  showed 
the  peas  to  have  heen  generally  firm  and  tender  and  generally  fresh. 
The  inspector  also  stated  that  there  vms  prsxtically  no  decay.     The  in- 
spection certificate  stated  under  grade:     "Stock  grades, :U.S.  ITo.  1". 
It  therefore  appeared  that  the  peas  did  confonn  to  the  specifications  in 
the  contract  of  purchase  and  Svale  and  the  rejection  we-s  without  reasonahle 
cause.     Reparation  was  awarded  complainant  in  the  S'om  of  $253-32,  with  • 
interest. 
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S-735.  J^J^e  23,  Docket  1132:  (Eearing) 

CAPITAL  TEUIg  COIvIPiEY.  D3S  IIOII-IBS.  IOWA,  yg.  JLOaiDA  MST  COAST  GEQYJBRS 
ASSIT.  .  l.:iAI.II.  FLA.  ,        .  " 

7io].atioii  Glaarggd:     Failure  to  deliver... 
Principal  point  involved;     Ins^of f icient  proof  of 

damages  • 
Order:     Case  disirdssed. 

Outline  of  Pacts 

On  April  1,  1933  respondent  had  on  trad:  at  Des  I.Ioines,  lovfa  a 
carload  of  toma/Goes  wiiicli  had  oeen  previously  shipped  hy  respondent  from, 
a  Florida  shipping  point  to  complainant  at  Des  L'oines,  lov/a.  Complainant 
had  declined  and  refused  to  accept  the  shipment  and  while  the  toma^toes 
were  on  trad;:  the  Droker  negotiated  the  resale  thereof  to  conrplainant  for 
the  agreed  price  of  $1,012.15  delivered  at  Des  Koines.     Prior  to  the 
resale  "b:^  respondent  through  its  oroker,  respondent  had  placed  an  order 
with  the  carrier  for  diversion  of  the  ca-r  from  Des  Moines  to  l.linneapolis . 
Pollo'.7ing  confirmation  of  the  "broker's  resale  to  complainant  on  April  1, 
1933 >  respon6.ent  neglected  to  cancel  its  prior  diversion  order  and  the 
carrier,  ivithout  notifying  the  "broker  oi'  corrplainant  company,  forwarded 
the  toiratoes  to  Minneapolis  vhere  resale  was  made.     Complainant  requested 
damages  in  the  total  sum  of  $S50,  ""being  the  difference  "between  the  agreed 
purchase  TJrice  of  said  tomatoes  and  wh^t  .the  complainant  could  have 
received  upon  resale  thereof  at  Des  Moines,  Iowa,  if  delivery  had  heen 
made".     Complainant's  witnesses  offered  no  evidence  of  definite  market 
prices  for  tomatoes  of  similar  size  a.nd  the  testim.ony  afforded  no  "basis 
for  the  making  of  a  definite  finding  of  fact  as  to  the  amount  of  loss 
sustained,  if  any. 

Ruling  included  in  Decision 

Section  67  of  the  Unifomi  Sales  Act  provides  that  general  damages 
for  failure  to  deliver  m.ay  "be  measured  "by  calculating  the  "difference 
"between  the  contract  price  and  the  market  or  current  price  of  the  goods 
at  the  time  or  times  when  they  ought  to  have  "been  delivered.  *  *  *  " 
There  was  no  evidence  of  record  Dy  which  such  statiatory  measure  of 
damages  could  he  applied.     Moreover,  it  has  heen  held  that  hefore  proof 
may  'oe  received  as  a  hasis  for  calculating  special  damages  hased  upon 
loss  of  profits,  there  must  he  some  evidence  showing  that  there  was  no 
market  value  at  the  point  or  immediate  vicinity  where  -delivery  was  to 
have  oeen  m.ade.     There  was  not  smficient  evidence  of  record  from  which 
it  could  he  estahlished  what,  if  any,  loss  of  anticipated  profits  was 
sustained  hy  complainant.     The  coi-iplaint  was  therefore  dismissed. 


S-73S,  J^-e  27,  193^,  Dockets  1321,  and  1321-A:  (S.P.) 


G.  P.  PARSOITS  &  GO.  ,  M^iLJ'i^  vs-.  JOHIT       LAIE.  SOS'IOi^T.  I,IASS.  and 
JOffi'T  J.  MIffi  vs.  G.  P.  PAx^SQUS  &  CO. 

Violation  cliarr^ed;     FailiX2:;8  tral7  and  correctlv  to 
accouiit . 

Principal  points  involved:  .  Broker  not  responsTole 

for  buyer's  failure  to  pay;     ■brokei"  entitled  to 

"brokerage  earned. 
Order;     Complaint  against  John  J.  Lane  6.isinissed. 

John  J.  Lane  awarded  reparation  against  G. P. Parsons 

&  Co.  in  the  svm  of  $25  v/ith  interest. 

Chit  line  of  Facts 

Con'rplainant  alleged  that  it  consigned  to  respondent  to  he  sold  for 
conipla-inant '  s  accon.nt  one  carload  of  strav/herries;     that  respondent  sold 
the  herries  for  the  accoiint  of  conplainant  at  6^  jjer  quart  hut  failed  to 
pay  to  conipltiinant  tlie  net  proceeds  thereof  in  the  sura  of  32^5.80. 

Respondent  stated  that  after  the  sale  the  purchaser  upon  further 
inspection  of  the  hei^ries  v/ould  pa,y  only  a  net  price  of  $100.00,  of  which 
fact  the  corrrplainant  vras  promptly  advised.     Respondent  filed  a  counter- 
compla-int  and  estahlished  hy  evidence,  and  it  v/as  also  admitted  "by  com- 
plainant, that  five  cars  of  strawherries  were  sold  on  "behalf  of  the  com- 
plainant at  $25  a  car,  for  which  the  respondent  failed  to  pay.  Deduction 
of  the  $100.00  received  for  the  carload  of  strawberries  mentioned  in  the 
original  complaint  from  s''125.00  left  $25.00  as  the  net  amount  due  the 
respondent. 

Rulings  included  in  Decision 

1.  The  evidence  shows  that  respondent  Lane  sold  the  strawherries  a 
the  best  price  ohtainahle  and  upon  the  record  as  made  it  cannot  he  said 
that  the  respondent,  v/ho  a.cted  as  broker,  should  be  held  personally 
responsihle  for  the  failure  of  the  huyer  to  pay  -ohe  contract  price  of  the 
strawberries . 

2.  The  complaint  of  G.  P.  Parsons  &  Co.  against  John  J.  Lane  was 
dismissed  and  on  the  countercomplaint  John  J.  Lejie  was  awarded  reparation 
in  the  S"ijm  of  $25  with  interest. 
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S-73S,  J^:nie  2S,  193I1,  Dockot  13^-1-5:     (S  ?.) 

BROVrN  i:  WILLI:!?.  .110.  .  UAIgllTSSUBG-.  W.. 'VA.:' vsV  mVl^^S^  PRQKJCB  CO.  , 
ELIZABSgll.  ?A. 

Violation  cho.rged:     Rejection  without  reasonable 

cause .  ,.■   ■, ;■  ■  ■   '    ,      r  : 

Principal'  point  involved:    Condition  upon  arrival 

01  a.jples  sold  f.o.l).  ,  • 
Order:     Case  dismissed. 

Outline  of  Pacts 

On  iToveraber  22,  1933.  complaina-nt  and  respondent  entered  into  a 
contract  in  writing  ."bjr  which  conipla,inant  sold  to  respondent  one  carload 
of  U.S:.  Utility  grade,  :Delicious-  apples ,.,  full  pack,  ring  faced,  hard  firm 
cOnditioid,  2;3  inches  and  up,  at  '^1.1.^  -gaT  hushel  f.o.D.  West  Romney,  W.Va. 
Federal  inspection  upon  arrival  described  the  apples  as:   "Stock  is  firra  to 
riT)e,  mostly  firra  ripe.     LesG  than  V^'o  decay,  Bliie  Mold  Rot".  Respondent 
reject-ed  and  complainant  was  compelled  to.  dispose  of  ,  the  apples  elsewhere. 

J-  ..  .  -  ■ .  ■  , 

Rglin^  included  in  Decision  , 

'1.     The  specifications  of  the  contract  of  sale.- provided  that  the 
apples  should  he  "hard  firm"  and  apples  which  are  "firm  to  ripe,  mostly 
firm,  ripe"  are  not  "hard  firm".     The  condition  of  the  apples  at  Berkeley 
Springs  should  control  since  the  contract  was  f.o.h.  shipping  point. 
However,  the  apples  were  shipped  on  ITovemher  23,  1933  >  arrived  at 
Elizabeth  on  IJovember  2S,  and  early  the  morning,  of  November  29  were 
inspected  by  a  Pederal  Inspector.    At  that  time  the  apples  clearly  failed 
to  conform  to  the  contract  as  to  condition,  a,nd  in.  absence  of  evidence 
to  the  contrary,  it  could  not  be  assmied  that  there  would  be  such  a  change 
in  5  Oj-"  6  days.     Other  evidence  submitted  on  behalf  of  respondent  also 
shOTred  that  the  apples  did  not  conform  to  the  specifications  of  the  contract 
of  sale.    The  complaint  therefore  was  dismissed. 

S-7^40,  Jmae  28,  193^,  Docket  11S9;  (Hearing) 

LI.  J.  D'UER  &  CO..  SXI^IOPE.  VA.  vs.  HARRY  G-OLDBERG-  CO..  CLEVSLAITD.  OHIO 

Yiole^tion  charged:     Rejection  without  reasonable 
cause . 

Principal  points  involved:     Brand  of  potatoes; 

burden  of  proof  on  complainant. 
Order:     Case  dismissed. 
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Oiitline  of  JTacts 

On  June  22,  1933  respondent  made  inquiry  of  Donald  B.  Pocock,  a- 
broker  located  at  Cleveland,  Ohio,  concerning  prices  on  U.S.  ITo.  1  gra-de 
cobliler  potatoes,  Blue  G-oose  brand.     'The  broker  quoted  a  price  of  $l+.00 
per  barrel,  f.o.b.  shipping  point.     Respondent  placed  a.n  oral  order  for 
a  carload  of  cobbler,  potatoes ,  U.S.  ilo.  1  grade,  Blue  C-oose  brand,  with 
said  brolcer  and  thereafter  upon  receipt  of  the  broker's  memoranduin  of 
sale  v.'herein  the  specification  as  to  Blue  G-oose  brand  was  omitted, 
respondent  called  the  matter  to  the  broker's  a.ttention  and  advised  that 
cobblers  other  than  Blue  G-oose  bra-nd  wouild  not  be  accepted.  The  respondent 
did  not  give  a  v/ritten  order  and  was  not  reqiiired  by  the  broker  to  sign 
a  conf irimtion  of  the  sale.     Complainant  alleged  that  it  made  shipment  of 
a  carload  of  grade  U.S.  Ifo.  1  Irish  cobbler  potatoes,  but  upon  arrival  at 
Cleveland  respondent  refused  to  make  inspection  thereof  or  to  accept  the 
potatoes,  and  thereafter  complainant  made  resale  of  the  p)Otatoes  to  anothe 
purchaser  and  requested  damages  in  the  sum  of  $200.     There  was  a  disi^ute 
between  respondent  and  the  broker  as  to  whether  respondent  simply  ordered 
cobbler  "ootatoes  or  a  car  of  Blue  Goose  brand  of  cobblers. 


Riling    included  in  Decision 

1.     There  was  no  dispute  as  to  what  respondent  v;anted.    His  inquiry 
was  for  prices  on  Blue  G-oose  brand  of  cobbler  potatoes.     Coniplainant '  s 
evidence  tha.t  respondent  later  waived  that  requirement  was  flatly  denied 
by  respondent.     The  matter  of  brand  is  not  inf requentl;/  regarded  as  s. 
material  specification.     The  burden  of  proof  V7as  upon  complainant,  who 
failed  to  convincingly  establish  that  respondent  waived  the  matter  as  to 
Blue  G-oose  brand  and  agreed  to  accept  cobbler  potatoes  of  a.nother  brand. 
The  corrplaint  was  therefore  dismissed. 

S-7^+2,  June  27,  193^,  Docket  1315:  (S.P.) 

KimiD  paoDuca  co. ,  ij^c. ,  cohoctoh,  h.y.  vs.  tri-stats  sales  aG-SITCI , 

PITTSBURGH.  PA.  and  A.  LQlTG-0  &  CO.  ,  BUB&j;TTST0m\r.  PA. 


Violations  charged:     Rejection  of  carload  of  potatoes; 

false  and  misleading  statement. 
Princiioal  -point  involved:     Misrepresentation  by  broker. 
Order:     Complainant  awarded  reparation  against  Tri-State 

Sales  Agency  in  sura  of  $1^4l-.10,  with  interest.  Case 

against  A.  Longo  8.  Co.  dismissed. 
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Outline  of  Pacts 

Complainant  alles;ed  that  tlie-  Sri-Stcite  Sales  Agency  a  "broker, 
reported  or"  led  ic  to  believe  that' .  it .  had.  obtained  from  A,  Longo  <^  Co, 
a  bona  fide-  order  and  had  negotiated  a  valid  contract  for  the  purchase 
of  One  car  of  ITo.  1  rou:id  white  potatoes,  at  $1.5^  per  hundredv/eight 
delivered  at  Burgettstovm,  Pa.;     that  complainant  shipped  a  car  in  cora- 
plitince  with  the  order  to  A.  Longo  £  Co.  who  rejected  on  the  ground  that 
they  h£:.d.  hot  entered  into  a  contract  for  the  purchase  thereof;     that  if  the 
broker  hax'.  not  negotiated  a  valid  contract  with  A.  Longo  8  Co.  for  the 
purchase  of  the  potatoes  but  had  led  complainant  to  believe  that  such  a 
contract  h^d  been  entered  into  with  A.  Longo  &  Co-,  such  representation 
constituted  a  false  and  misleading  statement  in  violation  of  the  Act; 
that  if  the  Tri-State  Sales  i'lgency  did  in  fact  negotiate  a  valid  contract 
with  A.  Longo  &  Co.'  for  the  purchase  of  the  potatoes  , A..  Longo  £  Co.  refused 
the  shipment  withcut  reasonable  cause  in  violation  of  the  Act.  ComplaAn- 
ant '  claimed  damages  in  the  s-oin  of  $l^l-^-.10,  which  was  the  difference  between 
the  original  sale  price  and  the  amount  received  upon  resale. 

A.  Longo  &.  Go.  denied  that  any  contract  of  purchase  was  entered 
into  and  stated  in  substance  that  on  October  12,  1933  several  brokers 
quoted  York  State  potatoes  at  i^l.^P  per  hundredweight  delivered,  and 
that  all  of  these  brokers  T/ere  advised  that  A.  Longo  &  Co.  would  not 
pay  over  $1.50  delivered,  also  if  this  xDrice  was  obtained  "to  call  rae 
on  the  phone  and  I  would  advise  what  to  do";     that  the  first  broker  to 
call  was  Altma.yer  "and  naturally  I  gave  him  the  order  about  two-thirty 
P.M.  October  12";     the  Tri-State  Sales  Agency  called  about  three  or 
three-thirty  P.I- .  the  s^me  da;y  and  stated  that  a  car  could  be  had  at 
$1.50  per  hundredweight  but  it  was  advised  that  this  was  too  late  as 
an  order  had  been  -placed  elsev/here.    Altmayer  substantiated  the  position 
taken  by  A.  Longo  &  Co. 

Ralin,::  included  in  Decision  ■  . 

■  1.     'Jliilc  bhe  evidence  in  the  case  was  conflicting,  the  complainant 
established  by  a  fair  preponderance  of  the  evidence  a  valid  claim  against 
the  broker  who  misled  the  complainant  by  reioresenting  that  A. Longo  &  Co. 
had  agreed  to  purchase  the  potatoes.     Reparation  was  awarded  complainant 
a,gainst  the  Tri-State  Sales  Agency  in  the  sum  of  $1Ut-.10,  with  interest. 
The  complaint  against  A.  Longo  &  Co.  was  dismissed. 
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J^^e  2S,  193^,  Dodret  121d: 

ABE  COHEIT  COLgAIJY,  PTC..  HQCIiSS'iaR 
CO.  .  CSICAG-d.  ILL. 


■•■(Hearing)     ,  ■. 

IT.Y..  vs.  SHi^^FIRO  BRQgHEES  SISTRIBUTDTG 


Violation  charged:     Rejection  without  reasonalDle 
cause. 

Principal  point  involved:     Purcharier  justified  in 

cancelling  conditional  ord.or. 
Order:  Case  dismissed. . 

Outline  of  Facts 

This  case  involved  a  car  of  peaches  hoLight  f.o.h.   shipping  point 
Rochester,  IT.T.  ,  hy  respondent's  representative,  Maurice  Ruhin,  v/hich 
was  inspected  "by  Mr.  Rutin  while  the  car  v/as  heing  loaded.    At  that  time 
the  car  contained  approximately  75  oushels  of  peaches  of  very  fine  quality, 
good  carrying  condition  and  good  pack.     Mr.  Riihin  agreed  to  take  the  ca.r 
provided  the  halance  would  he  loaded  with  the  same  quality,  same  pack  and 
the  s8-me  carrying  condition.     On  the  next  day  Mr.  Ruhin  again  visited  the 
car  but  found  that  no  additional  peaches  had  been  loaded.     However,  at 
the  request  of  couiplaina/it '  s  representative,  he  signed  a  draft  for  trie  car 
hecause  there  was  some  douht  v/laether  he  would  he  ahle  to  retui-n  from  a 
prospective  trip  hefore  the  buyer's  office  closed  for  the  day.  The 
buyer's  representative,  Rubin,  returned,  however,  the  same  afternoon, 
f  OTjjid  the  ccxr  completely  loaded  and  upon  making  a  further  inspection 
discovered  that  the  peaches  were  not  of  the  same  quality  and  same  pack 
as  the  first  loa-d  he  had  seen,  the  peac-h.es  being  ripe,  showing  decay  and 
not  being  in  good  carrying  condition.     He  then  secxired  a  Federal  inspection 
\vhich  certified  that  the  stock  was  mostly  hard,  v/ell  formed,  m.ostly  fairly 
well  colored,  with  an  average  of  hfo  decay  and  failed  to  meet  requirements 
of  U.S.  IJo.  1  grade  on  account  of  percentage  of  decay  in  excess  of 
tolerance  permitted.    Mr.  Rubin  then  reached  Mr.  Abe  Cohen  on  the  teleiphone 
at  his  summer  home  and  told  him  that  he  wou.ld  not  accept  the  peaches  as 
they  were  not  v/hat  he  boiight.    However,  the  car  was  shipped  to  respondent 
at  Chicago  and  upon  arrival  a  Federal  inspection  was  secured  which  showed 
decay  ranging  from  2fs  in  some  baskets  to  .^0/6  in  others,  the  average  decay 
for  the  top  layer  being  a-bout  2Sfo,  the  second  layer  17^  and  the  bottom 
layer  S^. .  The  respondent  refused  to  accept  the  peaches  on  the  ground  that 
they  were'nbt  .what  its  representative  bought.     Complainant  claimed  respond- 
ent rejected  the  peaches  without  reasonable  cause. 

Ruling  included  in  Decision 

1.     The  draft  given  by  .^bin  in  payment  for  the  peaches  was  delivered 
prior  to  the  complete  loading  of  the  car;     it  was  delivered  upon  condition 
that  the  balance  of  the  load  would  be  of  the  same  kind,  quality  and  pack  as 
the  peaches  then  in  the  ca.r;     Rubin  promptly  cancelled  his  prior  con- 
ditional purchase  upon  examination  of  the  completely  loaded  car  a.nd  such 
cancellation  of  the  conditional  order  was  fully  supported  and  justified 
by  the  condition  of  the  peaches  as  shovm  by  Federal  inspection.     In  viev/ 
of  these  facts,  respondent's  refusal  to  accept  the  ipeaches  at  Chicago  was 
fully  justified  and  the  case  was  dismissed. 


-  80  - 


S-I^o,  J-one  27,  193^,  Docket  1018:  (Hearing) 

GAI.mLE-ROBINSQlJ  CO.,  ivIIiriTH^lPOLIS ^  Mim'J..'  vG.  -UiaaiOM  DISgRIBUTOBS.  IIvTC..: 
EXilORE.  VA.  and  W.  A.  mi-{PEY  ESTATE.  ST.  PAUL.  MDiN. 

Vi 0], at i on  clia rge d:     Failure  to  accoiont . 

jPrincipal  point  involved;     Shipper  responsible  for 

deficit  incurred,  on  shipment,  as  "broker  was  acting 

only  as  agent  and  upon  shipper's  instru.ctions . 
Order;     Reparation  awarded  complainant  against 

American  Distributors,  Inc.  in  the  sum  of  $121.57. 

with  interest.     C8.se  against  ¥.  A.  Murphy  Estate 

dismissed- 

Outline  of  Facts 

Tlie  American  Distributors ,  Inc.,  acting  through  its  agent  the 
W,  A.  Lturphy  Estate  as  broker,  sold  to  complainant  one  carload  of  sweet 
potatoes.    The  potatoes  were  warranted  to  grade  U.S.  ITo.  1  and  to  be  clean 
bright,  medium  size,  packages  well  filled  and  to  be  sound  on  delivery  to 
complainant  at  VJaterloo,  lov/a,  the  purchase  price  being  $207.25.  Upon 
arrival  of  the  car  the  broker  wired  the  shipper  as  to  the  condition  sho\7n 
by  inspection  at  destination  which  revealed  decay  which  caused  shriiikage 
of  10  to  30^-     Apparently  there  was  no  Federal  inspection  made  of  the 
shipment  at  a^ny  point.     The  complainant  refused  to  accept  the  shipment 
and  the  broker  vi^ired  the  shipper  recommending  that  the  car  be  diverted 
elsewhere,  whereupon  the  American  Distributors  v/ired  the  broker  to 
"Handle  G-a.mble  car  best  possible    We  have  no  place  to  divert".  Acting 
upon  such  direction,  the  broker  ari^anged  with  complainant  to  maize  resale 
of  the  sweet  potatoes  in  question  for  the  shipper's  account.  This  was  done 
and  the  expenses  exceeded  the  amount  realized  in  the  total  amount  of 
$121.57-  C.  J.  Prettyman,  former  General  Manager  of  the  American 

Distributors,  Inc.  testified  that  his  conclusion  was  that  the  American 
Distributors,  Inc.  wired  the  broker  to  handle  the  shipment  without  recours 
on  the  shipper. 

Ruling,    included  in  Decision 

1.     The  wire  from  the  American  Distributors,  Inc.  to  the  broker 
directed  the  latter  to  "HALJDLE  GAlffiLE  CAR  BEST  POSSIBLE  WE  HAVE  ITO  PLACE 
TO  DIVERT".     Apparently  the  broker  acted  upon  swch  direction  and,  if  so, 
the  shipper  and  not  its  agent  would  become  liable  for  payment  of  the 
expense  incurred  in  follov/ing  the  shipper's  directions.     Therefore  the 
failure  of  the  i\jaerican  Distributors,  Inc.  to  reimburse  Gamble-Robinson 
for  the  deficit  incurred  on  the  shipment  was  a  violation  of  the  Act. 
Reparation  v/as  awarded  the  complainant  in  the  sum  of  $121.57.  with  interes 
However,  subsequent  to  this  transaction  and  decision,  the  American 
Distributors,  Inc.  was  dissolved. 


-  SI  - 


Jxme  30,  193^,  Docket  II76:  (S.P.) 
H.  A.  IlTiPEY.  FOIS  FAIPJ^iaiD.  l^AIiHl  vs.  A.  3.HOOKLri7,  H.Y . 

Violation  charged:     Ee.jection  without  reasonahle 
cause . 

Principal  r)oint  involved;     ITo  contract. 
Order;     Case  disi;iissed. 


Outline  of  Pacts 

Complainant  alleged  that  it  sold  Tdv  contract  in  writing  to  respond- 
ent, through  a  "broker,  one  carload  of  good  size  hulk  2  inch  niinirauia  potatoes 
a-'t  95('  pe^  cv/t.  delivered  at  Bushwick  (Brooklyn),  II. Y.;     that  respondent 
refused  to  accept  the  shipment  and  complainant  was  compelled  to  find 
another  purchaser  and  the  car  v/as  resold  at  a  loss  of  $169. 13-  Hespondent 
stated  that  he  did  not  "buy  the  potatoes  from  Bjogh  Murphy  of  Port  Pairfield, 
Maine,  hut  did  specifically  huy  a  car  of  potatoes  from  Peter  Johnson  of 
Carrpou,  Ma-ine,  throi:!gh  E.  R.  Muller  Co.  Inc.,  hrpkers,  and  suDmitted  a 
standard  confirmation  of  sale  v/hich  s'hOT/ed  the  seller  to  "be  Peter  Johnson, 
Carihou,  Maine  and  which  was  signed  "A.  Beck,  buyer,  Peter  Johnson,  seller, 
by  E.  P.  Muller  Company,  Inc.,  "broker".     The  evidence  disclosed  that 
Peter  Johnson,  Cari"bou,  Maine  did  not  ship  the  potatoes  and  after  refusing 
to  do  so  H.  A.  Marphy  of  Port  Pairfield,  Maine  was  requested  hy  Charles 
Brett,  hroI:er,  to  ship  a  carload  of  pota-toes  to  the  respondent  in  lieu  of 
the  potatoes  tliat  were  to  "be  shipped  hy  Johnson.     There  v/as  no  memorandum 
of  sale  signed  hy  the  respondent  to  purchase  potatoes  from  Murphy.  The 
respondent  insisted  he  never  agreed  to  huy  the  pota-toes  from  Murphy.  The 
weight  of  the  evidence  substantiated  the  respondent  in  this  contention. 

Baling  included  in  Decision 

'  1.     Respondent  did  not  enter  into  a  contract  of  purcha.se  and  sa.le 

with  the  complainant  and  the  complaint  v/as  dismissed. 

S-yUy,'  June  29,  I93U,  Docket  1259:  (Hearing) 

GOLDEl^  BAImTAI:  SF^ET  COKT  COMPAIIY.  IITC.  .  GILLHAIvi,  AHK.  .  AI/L4.TQ  PRUIT  AlTD 
PRODUCE  CO..  DEF/BR.  COLO. 

Violation  charged;     Rejection  v/ithout  rea-sonahle 
cause . 

Principal  rpoint  involved;     ""orms  in  corn  upon  arrival. 
Order:     Cs-se  dismissed. 


Outline  of  ?acts 

Complainant  and  respondent  negotiated  throtigh  a  "broker  for  the 
purchase  and  sale  of  a  ca.rload  of  G-olden  Btvntarn  sweet  corn  of  excellent 
quality,  and  free  of  \70rms,  to  "be  delivered  at  Denver,  Colo,  at  a  price 
of  $1.85  per  sack  of  five  dozen  ears  each. 

Upon  arrival  in  Denver  the  car  v/as  inspected  "by  a,  representative 
of  respondent  and  a  representative  of  Bourke-Donaldson-Taylor,  of  Denver, 
v/ho  had  agreed  vdth  respondent  to  take  one-half  of  the  car  of  corn,  the 
shipment  v/as  rejected  on  tha,t  date,  and  the  complainant  notified  thereof. 
ComiDlainant  alleged  that  the  rejection  v/as  v/ithout  reasona'Dle  cause  and 
respondent  denied  the  charge. 

The  sale  heing  made  on  the  "basis  of  delivery  a,t  Denver,  Colo,  the 
condition  of  the  corn  upon  a.rrival  at  that  -point  xjac  determinative  of  the 
question  a,s  to' vi'hether  the  corn  met  sa.le  contract  specifications.  Only 
two  of  complainant's  four  deposition  v/itnesses  referred  specifically  to 
the  presence  or  absence  of  v;onns  in  the  corn,  or  worm  ds.mage  to  the  corn. 
One  stated  that  the  corn  was  free' of  worms  at  time  of  loading  and  the  othe 
a  mem"ber  of  the  "brokerage  firm  who  negotiated  the  sale,   stated  that  iipon 
arrival  at  Denver  he  examined  the  corn  and  6.id  not  consider  it  free  from, 
worms.     Both  witnesses  who  arpearod  on  hehalf  of  the  respondent  and  had 
examined- the  corn  upon  its  arrival  at  Denver  vrere  em.phatic  in  their 
statements  that  the  corn  was  hadly  v/or>m--eaten  and  contained  worms. 

Rulings     included  in  Decision 

1.     Considering  the  record  made,  the  preponderance  of  evidence  was 
to  the  effect  that  the  corn  upon  arrival  at  Denver,  Colo,  v/as  not  free  of 
worms  or  worm  damage.    This  "being  one  of  the  conditions  specified  in  the 
contract  of  sale,  it  followed  that  the  corn  did  not  meet  contract  speci- 
fications e.nd.  the  complaint  was  dism.issed. 

5-7149,  July  5,  193^,  Docket  132?:  (S.P.) 

BRO^im  &  "IHTJ.™,   TWO   ,  MA-RTHTS-BUIiG,  W.  VA.  .  vs.   S'fflACUSE  FRUIT  CO.  .BTC . 
SYK'ICUSE.  N.Y. 

Violation  charged:     Failure  to  acco-'ont.  '  ■ 
PrinciDal  -points  involved:  F.o.h.   shipping  point  ■ 
sale  and  not  consigniaent ;     h-a;/er  imist  fully 
account  and  remit  for  produce  purchased. 
Order;  Reparation  av;arded  complainant  in  the  snm 
of  $162. 75 >  with  interest. 


-  S3  - 


0 ut  I4ne.  of ,  I'.acts 

Complainant  and  z*es -loxident  entei'-ed  into  a  contrcict,  tlirougli  a 
"broker,  for  the  sale  and  purchase  of  a  carload  of  U.S.  ITo.  1  Slhorta 
peachos,  2  inches  and  up,  good  color,  at  the  agreed  price  of  $1.65  per 
hushol,  or  o6bO,  f.o.h.  shipping  point.     The  peaches  wore  inspected  at 
point  of  shipment  and  found  to  be  U.S.  ¥.0.  1  grade  and  to  conform  othervdse 
to  the  st)ecif ication  of  the  contract.    Upon  arrivsl  of  the  peaches  at 
Syracuse  respondent  rnade  complaint  throiigh  the  "broker  about  the  condition, 
whereiipon  compl.ainant  on  the  following  day  agreed  to  an  allowance  of  I5 
cents  per  bushel.     The  next  day  Federal  inspection  was  riade  of  the  peaches 
and  they  vsrere  found  to  average  approximately  iK'/o  Brown  Rot  in  various 
stages,  mostly  fairly  ?/ell  advanced,  and  also  to  average  about  ^'^/o  bad 
soft  braises.     The  certificate  issued  two  days  after  arrival  of  the  car 
was  not  necessarily  inconsistent  with  the  result  obtained  by  the  inspector 
on  date  of  shipment.     Respondent  made  further  complaint  and  the  s.llowance 

was  increased  to  35  cents  per  bushel  with  the  uiider standing  that  .this 
allov/a,nce  was  final. 

The  respondent  apparently  proceeded  upon  the  theory  that  it  v/as 
justified  in  treating  this  contract  of  purchase  and  sale  as  if  the  peaches 
had  boon  shipped  on  consigimient  and,  accordingly,  accounted  to  the  com- 
plainant on  this  basis  :  a  the  suin  of  $357 •  25  repjresonting  the  not  sa.le 
price  of  the  peaches.     Complainant,  however,  did  not  acc[uiesce  in  this  ■ 
view  and  insisted  that  the  35  cents  per  bushel  allowance  was  final. 
Complainant  further  advised  the  respondent  "we  have  deposited  the  check 
as  there  is  no  need  of  witliliolding  the  growers  out  of  part  of  the  money 
until  this  matter  is  straightened  out  and  can  not  see  V7here  you  would 
be  hurt  in  any  amoiuat  by  our  depositing  the  chock,  as  wo  are  v/illing  a.lso 
to  abide  by  the  decision  of  the  Department  of  Agriculture."  Apparently 
respondent  acquiesced  in  the  growers  being  paid  that  part  of  the  purchase 
price  which  respondent  conceded  v/as  due. 

Rulings  included  in  Decision 

1.  The  -peaches  v/ere  sold  to  the  respondent  f.o.b.  shir)ping  point, 
and  v/ere  not  consigned  to  resioondent.     The  second' allov/ance  of  20  cents 

a  bushel  in  addition  to  the  15  cents  per  bushel  allowed,  wa.s  final. 

2.  This  being  an  f.o.b.  shipping  point  sale,  the  condition  of  the 
peaches  at  the  time  of  shipment  woiild  govern  and  not  the  condition  upon 
arriva.1  at  destination,  or  tv;o  days  after  such  arrival. 

3.  Respondent's  faiTcre  to  acooiant  to  corplainant  traly  and 
correctly  was  a  violation  of  the  Act  and  reparation  v/as  awarded  complain- 
ant in  the  sum  of  $lb2.75>  with  interest,  v/hich  was  the  balance  due  on 
the  purchase  price. 


-  &4  - 


S-752,  July  6,  193U,  Docket  1235:  (S.p;);' 

NAT  lOML  MIT  &  VEGETABLE  '■b]XCIiAlIGIi;.- CHI'CA&O.  ILL.,  vs.  SAG  I'MTf  FRUIT  CO.  , 
SAG-Il-TAW.  MICK.  -  ' 

ViollrtiQn  _claar^'?ed:     ^ailixre  to  acco-cmt . 

Princi^oal  point  involved:  Respondent  did  not  agree , 
siibseqtLent  to  ri^jection,  to  take,  -at  original  sale 
price,  salable  portion  of  car  not  meeting  contract 
specifications.  : 

Order:-    Case  disrriissed.' ■  . 

Outline  of  Facts 

Complainant  sold  to  respondent  one  carload  of  U.S.  ITo.  1  Cobbler 
potatoes  at  34.^-5  per  "barrel  for  I90  barrels  delivered  at  Saginaw,  Llicli. 
Tlie  potatoes  did  not  conform  to  the  specifications  of  the  contract  of  sale 
due  to  excessive  decay  upon  arrival  a.t  Saginaw  and  therefore  respondent 
rejected  the  potatoes.     Complainant  contended  that  there  was  a  subsequent 
agreement  between  the  parties  whereby  he  released  the  car  to  respondent  so 
the  latter  could  determine  the  amount  of  decayed  potatoes  in  the  car 
before  paying  for  it  and  that  "I  a.dvised  him  to  keep  an  accurate  accoiont 
of  the  decayed  stock  and  that  he  would  be  allowed  for  this  loss  and  also 
for  the  esroense  of  sorting  the  potatoes  which  he  could  deduct  from  his 
invoice  v;hcn  remitting."    The  respondent  on  the  other  mind  insisted  that 
the  agreement  was  to  handle  the  potatoes  for  the  complainant  so  that  the 
best  price  possible  might  be  obtained.     Respondent  also  submitted  a  detailed 
statement  sho?/ing  the  names,  the  nunioer  of  barrels  and  the  parties  to  wiiom 
the  potatoes  v/ere  sold.     A  great  majority  of  the  potatoes  v/ere  sold  in 
sma,ll  quantities  ranging  from  1  to  3  barrels  ver  customer.     The  potatoes 
brought  fjGsS.OO.     The  respondent  charged  the  usual  commission  of  lOfc  where 
commodities  are  sold  in  small  quantities,  or  369. bO  for  selling  the 
potatoes.     The  freight  charges  v/ere  $179.27  and  $25-00  for  sorting.  This 
left  a  balance  of  i^422.13  which  complaina.nt  a.dmitted  receiving. 

Ruling:  included  in  Decision 

1.     The  complainant  failed  to  establish  by  a  fair  preponderance  of 
the  evidence  that  the  respondent  agreed,  after  rejecting  the  potatoes 
beca-use  they  did  not  conform,  to  the  contract,  to  taice  that  portion  ox  the, 
potatoes  which  v;ero  salable  at  .^-!-.'-;-5  per  barrel  \/hich  ;Was  the  original 
price  that  respondent  had  agreed  to  pay  had  the  potatoes  conformed  .to  the 
contract  of  sale.     The  C3.se  v;as  dismissed.  ■■  ,■ 


"  S5  - 


S-75j,  Jul,;.-  o,  193'l,  Docket  12S5:  (S.P.) 

A.  H.  S.4I^^QED  &  CO.  ,  COLUI;aUS.  OHIO,  vs.  J.  C.  BilHEH.  I'SIHCSDES,  TEXAS . 

Violation  char:-:ed:     failure  to  accoiint . 

Princi-pal  point  involved:     Draft  drav/n.  on  oonplain- 

ant ,  who  acted  as  Drol-.er,  throat^la  error. 
Order:     Reparation  av/arded  coiiiplainant  in  the  sxm 

of  $253.50,  vvith  interest. 

O^gtline  .of  Facts 

Conrplainant  negotiated  a  contract  DetT/een  respondent'  a:ad.  IVilliajii 
?ea.n  c';  Co.  "by  \;-hich  respondent  sold  to  Williani  ITean  &  Co.  a  carload  of 
tomatoes  of  certain  specified  sizes  at  $1.10  per  Tag  for  625  li-igs,  f.o.lD. 
shipping  point.    The  respondent  drew  a  draft  on  coinplaina^nt  for  the  full 
purchs.se  price  of  the  tomatoes  which  v/as  piaid  in  fall,  and  which  was  '^ByS.^O 
in  excess  of  what  William  Foan  &  Company,  the  "buyer,  paid  due  to  the  failure 
of  the  tomatoes  to  conform  to  the  contract  as  to  size.     Respondent  aiLaitted 
it  was  in  error  in  drawing  the  draft  on  the  conrplainant  and  not  on  the  buyer. 
The  toinatoes  did  not  cor.iorm  to  specifications  of  the  contract  of  sale  and 
the  "buyer,  ?^illiam  Fean  &.  Co.  ,  deducted  $25S.50  from  the  contract  price, 
claimirg  there  v/as  this  difference  in  the  value  of  the  tomatoes  contracted 
for  and  those  shipped. 

Raling  included  in  Decision 

1.     liespondent  knew  ths.t  the  complainant  was  not  the  purchaser  "but 
only  acting  as  a  "broker  and  acLinitted  that  the  d  ra,f t  was  erroneously  drawn 
on  the  complainant  who  honored  it  in  full.    Under  siich  circuinstancos  the 
respondent  and  not  the  complainant  should  svistain  the  loss  of  $253.50, 
which  was  tlie  ainount  deducted  "by  the  buyer,  Wm.  Fean  &  Co.  Therefore, 
reparation  v/as  awarded  complainant  in  the  sma  of  $25S.50,  v/ith  interest. 

S-75M-,  July  7,  193^,  Docket  1285;  (Hearing) 

L5QIT  0.  3ULQW.  BRIDOSVILLE.  DSL.,  vs.  3.  BZiYEli  AI'TD  S.  or  A.  MINTZ , 
HEUA5K.  ¥..J. 

Violation  charged;     Failure  to  accoimt. 
Principal  point  involved:     Loss  under  joint  account 
agreement. 

Order:     Separation  awarded  coimolainant  in  the  sum  of 
3132.11,  Y/ith  interest. 


-  86  - 


.Outline  of  ?acts 

Coi.iplair}.ant  entered  into  an  agreeraent  with  resoon6.ents  to  ship  to 
them  f rom  Sridgeville,  .i)ela?/are ,  to  ITewark,  IT. J,  one  trackload  of  apples 
and  one  truckload  of  cuciird"bei-s  to  he  sold  "by  respondents  on  joint  acco-ont. 
The  actual  cost  to  coruolainant  was  $^1-^9 '97  ior  the  two  truchloads.  Upon 
a.rrival  of  the  truckloads  respondents  accepted  saiae  and  sold  them  for  the 
totcil  s-uin  of  S 220. 25)  paying  coiiiplainant  ■.';5200  on  acco-ujit  and  paying  the 
truck  driver  an  additional  J6.  00  leaving  complainant  out  of  pocket  $2^45.97 
and  respondent  ■.31^4-. 25  ahead.     Since  this  Y/as  a  joint  account  transaction 
the  net  loss  v/as  t?ae  difference  "betv/een  these  amounts  or  $235*72  or 
$117.00  for  each  party.     This  amount,  deducted  from  compla-ina^nt' s  loss, 
leaves  sj132.11,  payahle  to  complainant,  leavii:ig  'onder  the  joint  account 
agreement  a  "balance  of  $26^,22,  of  which  one-half,  namely  $132.11,  was 
payahlo  to  complaina.nt ,  hov;ever,  respondents  failed  to  remit.    At  the 
hearing  respondent  Bej^er,  through  his  attorney,  denied  any  liahility  hut 
later  in  a  letter  to  complainant  he  agreed  to  pay  the  ohligation.  All 
efforts  to  locate  Hintz  v;ere  unsuccessful. 

I^aling  included  in  Decision 

1.     Respondents  failure  to  account  and  pay  to  co^-iplainant  in 
connection  with  the  sale  of  the  apples  and  cucumibers  was  a  violation  of 
the  Act  and  reparation  was  awarded  the  complainant  against  3.  Eeyer  and 
S.  or  A.  Mintz  or  either  in  the  sum  of  3132.11,  with  interest. 

S-755,  Aug.  22,  I93U,  Docket  37^:  (Hearing) 

H.  j].  &US'rIIT  SCJ5.  BQSTOI".  MASS..  vs.  GRQWgRS  PEODUCB  CO.,   IITC.  , 
QUAITCOCIL.  VA. 

Vi_olat i on  charge d:     Fail-ure  to  deliver. 

Principal  point  involved:     Reliance  on  shipping  point 

inspection  justified  in  f.o.h.  sale. 
Order;     Case  dismissed. 

Outline  of  ?acts 

Respondent  sold  and  agreed  to  deliver  to  complainant  three  cars 
of  U.S.  1  CoDbler  potatoes  at  ^pl.oO  per  harrel,  f.o.D.  loading  station, 
stave  harrels,  Anchor  Brand,  good  size,  heavy  pack.     Rec-pondent  loaded 
and  shipped  potatoes  of  the  va:ciety  and  hrano.  specified  and  packed  in 
stave  "barrels,  relying  upon  declarations  m^ade  in  Jederal-State  inspection 
certificates  that  the  potatoes  wore  of  the  grade  specified  in  the  conti-act. 
Upon  arrival  of  the  cars  at  destination  complainant  excepccd  same  under 
protest  and  paid  the  purchase  price  thereof,  hut  requested  appeal  inspections 
of  the  cars.     The  -appeal  inspection  certificates  disclosed  that  the  potatoes 
were  not  U.S.  1  grade  as  specified  in  the  contract.     Co:r.plainant  alleged 
failvire  to  deliver  in  accordance  with  contract  specifications. 
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The  appeal  inspections  "because  of  tlieir  nature  were  entitled  to 
"be  given  greater  v/eight  than  those  issued  at  the  loading  point.  The 
inspections  at  both  loading  point  and  destination  were  unrestricted. 
The  appeal  certificates  disclosed  upon  their  fa.cc  that  the  inspections 
made  at  destination  were  with  full  Icriowledge  of  the  results  of  those 
made  at  shipping  point.     The  result  was  that  the  grade  of  each  of  the 
carloads  of  potatoes  was  reversed  because  of  midorsize  in  excess  of 
permissihle  tolerance. 

Raling    included  in  Decision 

1.    An  appeal  inspection  certificate  which  differs  from  the  original 
as  to  grade  nullifies  the  original.    Produce  dealers  in.  general  are 
familiar  with  this  situation.     In  defense  of  coiiiplainant '  s  charges,  respond- 
ent siibmitted  evidence  that  it  relied  upon  the  original  shipping  point 
certificates  in  its  attempt  to  sa/cisfv  the  contract.     There  was  no 
evidence  of  had  faith  and  it  was  therefore  apparent  that  respondent's 
failure  to  furnish  potatoes  of  the  grade  specified  in  the  contract  was 
not  without  reasonable  cause.    The  case  v/as  dismissed. 

S-761,  July  12,  1934,  D:chet  IISJ:  (Hearing) 

L.  I.!.  11  HIT  AT  RICK  CO.  ,  EIFLgY,  TM.  ,  vs.  YAGEH  &  CO.,  HmSAPOLIS .  HIFiT . 

Violation  char.'^ed;     He.jection  without  reasonable 
cause. 

Princiml  points  involved;     Delivery  of  bridge  pack 
instead  of  straight  pack  tomatoes;     meaning  of 
"double  wra-pped"  tomatoes. 

Order:     Case  dismissed. 

Outline  of  Facts 

The  broker  in  this  case  received  from  complainant  a  wire  quoting 
prices  on  tomatoes.    He  thereupon  on  respondent's  behalf  wired  complainant 
an  offer  of  $1.25  f-o.b.  for  sizes  6  x  7>  straight  pack.  Comiolainant 
confirmed  the  order  as  follows:     "Six  sevens  double  wrapped  bottom,  layer 
otherwise  straight  pack  *  *  The  brolcer  issued 'its  standa.rd  memorandum 

of  sale  vaaerein  the  commodity  was  described  as  "l.car  US  vfl  tom.atoes 
6  X  7s  straight  pack,  6i-!-0  l^ogs,  bottom,  layer  double  \TrapTjed,  orice 
1.25  POB." 
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Upon  arrival  of  the  car. at -Mi:meapolis ,  respondent  refused  to 
accept  the  shipnont  assi/^ning  as  reasons  for  such  refusal  to  accept  that 
the  tor.iatoes  were  not  straight  mck  and  that  the  t\70  'bo-otoin  layers 
contained  two  tomatoes  v/i-apped  in  one  paper  T/rapper  and  that  the  shipment 
did  not  conform  to  specifications.     Shippini^  point  inspection  certified 
the  pack  as  "llostly  fairly  tight,  many  loose  within  layers.  l/2  to  1  l/2, 
mostly  1  inch  hulso.    3ottcra  laj^er  douhle  wrap  pack"  and  that  the  lot 
graded  U.S.  ITo,  1.    Upon  arrival  at  Minnea;polis  the  toiaatoes  Y;ere  in- 
spected "by  respondent  who  stated  that  the  tomatoes  in  the  "bottom  layer  of 
each  lug  were  wrapped  two,  tomatoes  in.  one  paper;  ,  that  such  wrapping  also 
extended  to  a  considerahle  portion  of  the  second  layer  in  ea-ch  lug  examined; 
and  that  the  toiratoes  were- not  straight  pack  and  were  Id  ridge  pack.  The 
witnesses  brought  out  that  a  6  x  7  straight  pack  would  contain  four  tiers 
each,  .six  one  way  "by  seven  the  other  way,  and  that  a  hridge  pack  would 
contain  several  layers  of  uneven  pack  with  a  larger  numher  of  tomatoes, 
and  that  a  straight  pack  is  of  more  value  than  a  bridge  pack.  Neither 
the  htiyer  nor  the  broker  understood  what  "bottom,  layer  double  wrapped" 
m.eant.    i-pparently  they  thought  that  the  phrase  meant  that  tomatoes  in 
the  bottomi  layer  would  be  wrapped  with  two  papers. 

'The  respondent  secured  the  inspection  of  the  tomatoes  by  an 
inspector  of  the  I.Iinnesota.  State  Department  of  Agriculture  who  advised 
that  the  tomatoes  did  not  comply  with  the  specifications  stated  in  the 
broker's  confirmation  of  sale.     The  Hinnesota  State  Department  inspector 
certified  that  "In  practically  all  lugs  tomatoes  in  bottom  layers  wrapped. 
2  tomatoes  in  one  wrapper  *  *  *." 

Ruling"  included  in  Decision 

1.     The  respondent  secured  the  opinion  of  the  Sta.te  of  I.Iinnesota 
Department  of  Agriculture  and  from  all  the  facts  and  information  honestly 
believed  that  the  toimtoes  did  not  coriform  to  sale  specifications  in  the 
particulars  above  noted.     Respondent's  failure  to  accept  the  shipment  did 
not  amount  to  a  rejection  without  reasonable  cause  within  the  meaning  of 
the  statute,  and  therefore  the  case  was  dis.missed. 

S-771,  July  2U,  193^4,  Docket  83^-:  (Hearing) 

H.  A.  SPILI.1AU.  V:ASHIHG-T0IT,  D.C.  vs.  C.  J.  3UTL3R.  0LL4JiA,  NEBRASKA . 

Violation  charged:     False  and  misleading  statement. 

Principal  points  involved;     '.Vas  seller  led  to  believe 
that  a  binding  contract  hG,d  been  entered  into;  did 
broker's  failure  to  inform  seller  that  onions  were 
wanted  for  storage  amount  to  false  and  misleading 
statement? 

Order:     Case  dismissed. 
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Outline  of  Facts 

Responderit  received  an  inquiry  from  tiie  Vi?it';7er  G-rocery  Corrtpany,,. 
of  Cedar  Sapids,  Iowa,  concerninjS  the  p-arciiase  of  onions  wMcli  r/ould  "be - 
suitaule  for  storage  for  a  period  of  about  thirty  days,  and  then  wired  the 
United  Marketing  ,Sxclia.nge ,  of  Delta,  Colo,  for  a  quotation  of  prices, 
v/ho  quoted  prices  on  a  carload  of  U.S.  ilo.  1  onions.     Respondent  then 
placed  an  order  for- the  Wit\7er  G-rocery  Compa-n;;.'-  of  the  onions  descrihed 
and  at  the  price  quoted  "by  the  United  Marketing  3x.cha,nge,  hut  did  not  advise 
the  shipper  that  the  "buyer  desired  the  onions  for  storage.  Complainant 
charged  that  respondent  had  not  o"btained  from  the  Witwer  Grocery  Company 
a  signed  confirmation  or  mem.orandwa  of  sale  and  had  failed  to  secure  the 
execution  of  a  valid  and  "binding  contract  hy  the  Witwer  Q-rocery  Company; 
that  the  representations  of  the  respondent  to  the  United  Marketing  Exchange 
led  the  United  Marketing  Exchange  to  believe  that  a  valid  and  binding 
conti-act  had  been  entered  into  with  the  Witv^er  G-rocery  Company'";  tha.t 
specifications  conveyed  by  respondent  to  the  United  Marketing  Exchange 
"were  so  entirely  at  variance  to,  the  stipulations  made  by  the  buyer  to 
the  respondent  and  accepted  by  the  respondent  but  not  conveyed  by  him 
in  an^T"  m-anner  to  the  United  Marketing  Exchange"  as  to  constitute  a  false 
and  misleading  statement  for  a  fraudulent  purpose  in  violation  of  Section 
2  of  the  Act. 

The  seller  testified  that  Butler  had  represented  him  for  years; 
that  it  v/as  customary  for  him  to  confirm  orders  and  ship  cars  on  basis  of 
telegra.phic  instructions  f  rom  3\itler;     that  he  had  not  . instracted  Butler 
to  get  signed  confirmation.    Sespondent  did  not  represent  to  seller  that 
such  confirmation  had  been  secured.    The  buyer  testified  he  told  the 
broker  he  coxild,  use  the  car  if  the  onions  would  store  for  thirty  days, 
this  appearing. to  be  the  expression  of  a  desire  rather  than  the  imposing 
of  an  additional  specification.    The  onions  were  US-1  well  matured,  bright 
and  clean  and  apparently  suitable  for  storage  although  hov;  long  they  could 
be  stored  would  be  largely  specLilative. 

Ralings  included  in  Decision 

1.  Since  the  seller  had  not  been  requiring  signed  confirmations 
and  since  respondent  did  not  represent  that  he  had  secured  such  a  signed 
confirmation  or  issued  a  memorandujn  of  sale  the  seller  was  not  led  to 
believe  a  valid  and  binding  contract  had  been  entered  into  v/ith  the  buyer. 

2.  Failure  of  respondent  to  notify  seller  of  buyer's  i,vish  that  the 
onions  be  suitable  for  storage  was  not  a  false  and  misleading  statement 
within  the  meaning  of  the  Act. 
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S-772,  July  17,  193'4,  Docket  S99:  (Hearins) 

H.  S.  SOJOTJPJIEII  &  COl.gA].rr.  HCP317ELL.  MISS,  vs.  SILI^RSROS.  COIIPAITY , 
LIAITCHaSTER.  IT.H. 

Violation  charged:  ,  Failxire  truly  and  correctly 

to  accoimt .... 
Princiioal  point  involved:     Buyer's  acouiescense  in 
■  "broker's  action  precluded  him  from  rejecting  i.o.h. 

.        ■■■     .      shipment . 

•  -  Order:     Reparation  awarded  coniplainant  in  the  sum  of 
$162.30,  with  interest. 


■■■  Outline  of  Facts 

.Complainant .alleged  that  it  sold  to  respondent  one  carload  of 
U.S.  IJo.  1  tomatoes  at  o5f  per  lug,  f.o.h.  and  tliat  res-pondent  accepted 
the  shipment  hut  failed  to  pay  the  full  purchase  price  thereof,  having 
paid  to  .  coiraplainant  the  sum  of  $260.20  v/hich  v/as  accepted  on  account, 
leaving  a  halance  of  $l62.30,  the  original  -purchase  price  of  the  car 
having  heen  $^-22.50. 

The  "broker's  memorandum  of  sale  stated  that  the  car  was  to  "be 
U.S.  No.  1  G-reen  Wrapped  Tomatoes  well  packed  hranded  lugs  6x7  size, 
650  l-ogs  at  65?^  per  lug  f.o."b.,  that  it  was  a  rolling  car  and  the  terms 
were  given  as  paya'ble  "On  arrival".    Mr.  Kenry  Silver  of  respondent  firm, 
who  made  the  negotia.tions  with  the  "broker,  stated  that  he  agreed  to  talce 
the  car  at  $1.05  delivered;     that  he  did  not  huy  on  an  f.o.13.  hasis;  that 
he  did  not  see  the  memorandum  of  sale  prepared  hy  the  "broker  until  produced 
at  the  hearing.    However,  when  asked  if  he  had  received  an  invoice  from 
Sojourner  v;hich  shov/ed  a  hasis  of  65^2^  f.o.h.,  he  said:     "I  imagine  so",  and 
when  asked  if  he  mi3.de  any  conTplaint  ahout  the  price  of  o^(j^  f.o.h.  he  said: 
"I  do  not  thinlr  so."    The  broker  testified  that  at  first  Silver  Brothers' 
price  v/as  five  cents  less  than  the  price  quoted  hy  Sojourner  and  that  he 
himself  agreed  \7ith  Sojourner  for  the  additional  five  cents  and  changed 
the  terms  from  a  delivered  hasis  to  an  f.o.h.  sale  and  that  he  "took  a 
chance"  that  Silver  Brothers  might  reject  at  the  price.     He  said  that 
he  had  tried  to  contact  Silver  Brothers  at  the  time  hut  could  not;  that 
immediately  after  drawing  up  the  memora.nd'^am  of  sale  he  mailed  a  copy  of 
it  to  the  I.Ianchester  oi-fice  of  Silver  Brothers;     that  Silver  Brothers 
knew  that  the  car  wa,s  a  roller  within  a  few  hours  after  it  v/as  diverted. 
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Shipping  point  inspection  sliOWed  tlie  tomj-toes  met  the  soecifi caption 
of  the  contract  and  graded  U.S.  Ho.  1.     !Puur  days  a.fter  the  arrival,  an 
appeal  inspection  was  niade  to  determine  if  the  shipping  point  certificate 
was  in  error  or  not.     This  insrjection  stated  "under  "Quality"  that  the 
"Stoch  is  clean,  mostly  well  forned  and  s:riOoth,  many  fairly  \7ell  formed 
a.nd  fairly  smooth.     Defects  within  the  tolerance  for  U.S.  ITo.  1  grade." 
and  iinder  "G-rade"  stated:     "Stock  does  not  now  meet  requirements  of 
U.S.  LTo.  1  grade  only  account  condition  factors  noted  ahove  "  (factors 
given  under  Condition).    Under  "Remarks"  the  following  appeared:  "This 
certificate  covers  an  appeal  inspection  of  the  ahove  mentioned  car  which 
was  previously  inspected  said  reported  on  joint  Pederal  and  State  of 
Mississippi  certificate  which  is  herehy  sustained  a.s  to  permanent  factors 
of  grade."    Respondent's  defense  rested  priraarilj''  upon  the  alleged  had 
condition  of  the  tomatoes  upon  inspection  a.t  destinsution  and  secondarily 
upon  the  fact  that  complainant  accepted  a  check  for  less  than  an  amount 
called  for  hy  the  contract  of  sale. 


_Rilings  included  in  Decision 

1.  Respondent  unquestions-hly  knev/  of  the  terms  of  the  contract 
Y/hile  the  car  v/as  enroutt;,  7/hich  v/ould  have  given  it  an  opportunity 

to  repudiate  the  agreement  made  "by  the  broker.    However,  having  'acceioted 
the  meraorandL"un  as  the  agreement  hetv:-.:en  the  parties  and  the  inspections 
having  shown  the  goods  complied  v/ith  the  memoranduiii  at  shipping  point, 
resoondent  was  not  justified  in  rejecting  the  car  on  account  of  condition 
or  expecting  complainant  to  share  in  the  loss. 

2.  The  check  for  $2d0.20,  which  respondent  claimed  was  in  fv.ll 
payment,  "bore  no  notation  to  that  effect  nor  was  the  letter  "by  which  the 
check  was  transmitted  explicit  upon  that  point.    Assuming  that  the  cora- 
pla.inant  was  entitled  to  receive  the  purchase  price  of  the  car  -  $'-1-22.50  - 
only  a  definite  statement  of  conduct  indicating  an  intention  to  receive 

a  lesser  amount  in  full  would  relieve  the  respondent  of  the  obligation 
of  paying  the  full  contract  price. 

3-     Reparation  was  awarded  complainoint  in  the  s-uun  of  $l62.20,  with 
interest,  the  difference  between  the  total  purchase  lorlce  of  $1+22.50  and 
the  ai:iount  of  the  check  which  respondent  remitted  to  the  complainant  in 
the  sum.  of    26 0.20. 

S-773,  July  30,  193'4,  Docket  llSS:  (Hearizig) 

L3v7IS  D.  GOLDSTSIIT.  PHILADIiLPHIA .  PA.,  vs.   CL0\T3  &  DAVIS,  mSHIU&TQIT,  P.O. 

Violation  charff:od:  Rejection  without  reasonable  cause. 
Principal  points  involved:     "Strictly  good  quality" 

cantaloupes;     salable  stock. 
Order:  Case  dismissed. 
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Outline  of  Facts 

Coniplainaiit  so].d  to  respondent,  thro"a^li  its  "brolcer,  one  carload  of 
cantaloiroes .     The  niemorand-um  of  sale  issued  "by  the  hrokcr  described  the 
sale  as  "one  car  .strictly  good  cantaloupes  *  Tv;in  Seven  Erand' *  *  *  to 
arrive  !.7ashir^ton,  D.C.  early  I.Ionday  or  sooner".     The  oroher  in  explanation 
of  the  phrase  "s trie -oly  £;ood  qixality"  stated  that  the  respondent  v/ouldn't 
"biiy  U.  S.  IIo.  1  grade  cantaloupes  hecauso  that  grade  didn't  mean  good 
eating  quality,  that  during  that  season  practically  none  of  the  western 
cantaloupes  were  oood.  eating-  quality  and  the  respondent  therefore  wanted 
"strictly  good  quality"  meaning  good  eating  quality,  reasonaoly  sweet, 
and  reasonably  good  flavor.     Upon  arrival  of  the  -car  Federal  inspection 
showed  tliat  it  graded  TJ.  S.  Uo.  1  hut  respondent  inspected  the  car  and 
stated  that  there  v/as  no  objection  to  the  cantaloupes  except  as  to  taste 
and  that  they  were  tough  and  had  a  bitterish  te^ngy  taste,  with  no  sweetness 
whatever.     Respondent  rejected  the  shipment. 

Ruling  included  in  Lecision 

1.     The  purchase  was  not  made  cn  the  basis  of  U.S.  ITo.  1  grade 
nor  v/as  there  any  warranty- as  to  su^gar  content,  except  cas  the  warranty 
"strictly  good  quality"  might  apply  thereto.    The  cantaloupes  were  purchased 
for  resa.le.     If  they  were  "tough"  and  had  a  "tangy  taste"  instead  of  an 
agreeable  flavor,  they  could  hardly.be  considered  edible  and  salable  stock. 
Therefore,  the  cantaloupes  tendered  by  complainant  were  not  "strictly 
good  quality"  and  respondent's  refusal  to  accept  the  shipment  was  not 
v/ithout  reasonable  cause.     The  case  was  dism.issed. 

S-77'4,  August  3,  1934,  Docket  S69:  .  (Hearing). 

GULF  \rBC-5Ti3LS  &  FRUIT  CO.  .  lUC .  .  YaSLACO.  C^EXAS.  vs.  BAIT  RAT  \'3&21T.A3LS  CO . 
SUIT  on.  TEXAS. 

Vi 0 1 a t i on  ch  - 1 r g e d :     Failure  to  deliver,  in  accordance 
with  contract . 

Principal  -point  involved:     Use  of  second  hand  sacks  for 

carrots  when  new  sacks  specified. 
Order:     Rei^aration  awarded  coniplainant  in  the  sum  of 

$31^*25,  with  interest. 


Outline  Of  iFaGts 


ComiDlainant  and  respondent  entered  into  a  contract  for  the  purchase 
and  sale  of  253    100-pound  sacks  of  carrots  at  90^"  per  sack,  f.o.h.  Sinton, 
Texas,  or  $227.70,  which  amount  complainant  paid  to  the  respondent.  The 
respondent  contracted  to  pack  the  carrots  in  ne?/  sacks  "but  instead  used 
second  hand  sacks  which  caused  the  rejection  of  the  carrots  upon  reaching  ; 
the  Canadian  "border.     The  carrots  were  to  "be  shipped  from  Sinton,  Texas 
by.  respondent  to  the  complainant  at  Wihnipee,  Manito"ba,  Canada,  ^n  foreign 
conmierce  "but  were  refused  entry  into  Canada  upon  reaching  the  line  under 
the  Canadian  quarantine  regulations.     This- was  due  to  the  fact  tliat  there 
had  "been  an  out"break  of  the  foot  and  mouth  disease  in  one  or  more  of  the 
Western  or  Southwestern"  states' shortly  "before  the  carrots  were  shipped  a,nd 
"because .  they  Were  packed  in  second  hand  sacks- '  which  originally  contained 
hran,  shorts  and  other  miscellaneous' commodities The  complainant  had  a 
valid  contract  to  sell  the  carrot S' to  the  Grant  Distri"butlng  Co.  Limited, 
of  Winnipeg,  at  $1.  25' per"  cwt .   on  the' 253- 'B^^cks  or' ■■.?3l6'- 25 ,  in  which  amount 
complainant  re qvies ted  reparatioh  in  view  of  the  fact  that  the  carrots  were 
finally  resold  for  transportation  charges'.' 

Respondent  contended  that-  the  sale  was  a  cash  track  sale;  that 
complainant  was  advised  tf.  have  an  agent  present  when  the  carrots  were 
heing  loaded  for  the  puriDose  of  inspecting  and  accepting  same  "before 
placing  them  in  the  car;     that  during  the  loading  operation  the  com.plain- 
ant's  agent  was  at  all  times  present  during  the  entire  loading  and  had 
opportunity  to  and  did  fully  inspect  the  carrots  and  accepted  the  same  for 
his  prijacipal,  the  complainant;     that  coiirpla.inant  paid  the  respondent  the 
sujn  of  $227.70  ^'^^  this  "being  a  sale  f  .o.b.  Sinton,  Texas,  the  transaction 
?/as  completed  and  title  at  once  passed  to  the  complainant,  the  purchaser. 

Rulini?-:  include-d  in  Decision 

1.    Sespon6.ent  contracted  to  pack  the  ca-rload  of  carrots  in  new 
hags  hut  used  second  hand  hags  which  resulted  in  the  rejection  of  the  carrot 
upon  reaching  the  Canadian  horder  causing  damages  to  the  compla-inant  in 
the  sum  of  $316.25.     Reparation  was  awarded  complainant  in  that  amount, 
plus  interest. 

S-779,  Aug.  g,  193^+,  Docket  122U:  (S.P.) 

FALIvIEa  C.  OLSOU.  ST.  MSGAR.   IOWA,  vs.  KAI7SAS  CITY  FRUIT  &  PRODUCE  CO.  , 
and/or  FLOYD  0.  KYTE.  KAL-TSAS  CITY.  MO. 

Violation  charged:     Rejection  without  rea-sonahle 
■    cause . 

Princiioal  -joint  involved:     Insufficient  evidence  of 

valid  contract . 
Order:     Case  dismissed. 


-  9^  - 


Outline  of  Pacts 

Complainant  shipped  a  carl oad  of  onions  from  St.  Ansgar,  Iowa  to 
the  Kansas 'City  Fr.iit  &  Proo.uce  Co.  "based  upon  representations  inade  "by 
Floyd  0.  Kyte,  o roller,  that  the  ahove  company  had  agreed  to  purchase  the 
onions.     Complainant  contended  that  there  was  a  contract  of  sale  and  that 
respondent  •  rej  ected  the  car  iipon  arrival  whereupon  complainant  resold  it  and 
v;as  damaged  in  the  s-om  of  ^90,.. the  difference  "betv/een  the  original  price  of 
the  car  and  the  resale  price.     The  Kansas  City  Fruit  &.  Produce  Co.  contended 
that  it  did  not  purchase  the  car  hut  upon  being  advised  hy  a  representative 
of  the  hroker  that  a  car  of  onions  was  coming  to  Kansas  City  "we  told  him  to 
keep  us  in  mind  v/hen  the  car  arrived  and  to  notify  us;     we  ?/ould  then  make 
an  inspection  of  the  car  with  the  purpose  in  mind  of  purchasing  it  providing 
price  and  quality  was  satisfactory";     that  no  document  ?/as  furnished  that 
v/ould  indicate  that  a  sale  was  made;     that  upon  arrival  of  the  car  it  vvas 
inspected  and  found  not  suitable  "for  our  use";     that  Ur.  Kyte  was  personally 
notified;     and  that  a  few  days  after  a  comntanication  was  received  from  the 
shipper  asking  why  the  car  was  rejected  and  he  v/as  advised  that  respondent 
had  not  purchased  the  car.     Mr.  Kyte  contended  there  was  a  valid  sale  and 
the  car  wa.s  rejected  without  reasonable  cause.    The  raemorandimi  of  sale  was 
signed  hy  Floyd  0.  Kyte  and  the  negotiations  were  v/holly  through  him  as 
broker. 

Ruling  included  in  Decision 

1.     Complainant  failed  to  establish  by  a  fair  preponderance  of  the 
evidence  uhat  there  was  any  agreement  on  the  part  of  the  Kansas  City  Fruit 
&  Produce  Co.  to  purchase  the  onions  and  neither  the  complaint  nor  the  evi- 
dence justified  a  reparation  award  against  the  broker.     The  complaints  against 
both  respondents  were  therefore  dismissed. 

S-7S1,  A-ug.  l'4,  193^-,  Docket  1199:  (Hearing) 

M&aLSS  BEOIZERAG-E  CO..  LOS  AI-T&ELES.  CALIF.,  vs.  S.  ALBSRTSQIT  CO..  INC.. 
BO ST OH.  MASS. 

Violation  charged:  Failure  truly  and  correctly 
to  account. 

Frincitjal  -point  involved:     Negligence  and  poor 
judgment  not  mentioned  in  Act  as  coming  v/ithin  • 
definition  of  ijufair  conduct. 

Order:     Case  dismissed. 


-  95  r 


Outline  of  Facts 

_.■  .  Coniplainant  entered  into  a,  conti'iict  with  respondent  to  ship  to  re- 
S]pondent  quantities  of.  oranges  to  "be  sold  for  the  account  of  complainant  on 
a  coinmission  hasis,    Arion^  the  cars  shipped  v/as  the  one  in  question  in  this 
complaint.     The  car  upon  arrival  at  Boston  v/as  diverted  "by  respondent,  with- 
out consultin^i,  complains.nt ,  to  J.J.  Lane  a,t  Bangor,  Maine;,    upon  arrival  at 
Bangor  it  v/as  rejiected  "by  H.  Taheriken  &  Co.  ,  to  v/hora  it  had  been  sold  oy 
sa.id  Lane;     it  was  then  diverted  "back  to  Boston  by  respondent  and  turned 
over  by  respondent  to  an  auctioneer  and  sold  by  said  auctioneer,  which  sale 
netted  complainant  $67. 55-  ■ 

The  arz'angement  between  the  parties  wo,s. roughly  that  the  respondent 
vra.s  to  handle  the  car  of  oranges  ■  for  complainant  as  the  agent  of  the  complain- 
ant on  a  7  percent  commission  basis' with- the  general  powers  of  an  agent, 
except  possibly,  and  this  seemed  to  be  the  specific  point  at  issue,  that 
such  general  agency  was  limited  by  the  provision  tliat  the  respondent  was  not 
to  sell  the  oranges  for  less  than  ^S.'-i-O  a  box.    There  seemed  to  be  no  doubt 
that  if  respondent,  before  diverting  the  car  of  ors-nges  from  Boston  and 
selling  .same  for  less  than  $2.U0  per  box,  had  consulted  complainant,  the 
latter' s  case  would  fall.  In  other  words,  the  compla^int  v/as  based  on  the 
fact  that  x-espondent  viol?. :3d  one  of  the  term^s  of  the  agreement  a.nd  used 
his  own  judg-^nont,  good  or  bad,  in  the  disposition  of  the  car. 

Raling    included  in  Decision 

1.    The  facts  did  not  bear  out  the  allegation . that  respondent  failed 
truly  and  correctly  to  account  to  complainant  in  connection  with  this  car  of 
oranges.     It  apparently  rendered  a  true  and  correct  account  and  made  just 
returns  to  complainant  of  all  moneys . received  by  it,  less  legitimate  expenses 
and  chai-ges.     Respondent  ma,y  have  disregarded  instxu-ctions  and  may  have  acted 
negligently  and  with  poor  judgment,  as  to  which  no  finding  was  made,  and  such 
conduct  may  have  resulted  in  a  loss  to  complainant,  but  negligence  and  poor 
judgraent  are  not  mentioned  in  the  Act  as  coming  within  the  definition  of 
unfair  conduct.    Hot  was  it  shown  that  respondent  failed  to  "honestly"  carry 
out  the  contract.    No  dishonesty  or  bad  faith  was  apparent  in  the  conduct 
of  respondent.     The  case  was  therefore  dismissed. 

S-7S3,  Aug.  22,  193^,.  Docket G  923  and  IO3S:  (Hearing) 

SYMB-SI-IAFiR  I&]B.QMTILE  CO.  .  COLBY,  JCAITSAS  .  vs.  SDGAE  H.  3SICBW  &  SOH , 
LOS  AITG-BLSS,  0AL1¥ .  .  and  2.  K.  aSKEW  &  SOU  vs.  MILQ  ?RAI^.  LOS  AlTGELaS , 
CALIF.,  and  WITHERS  BROS.  LTD..  gULLELRTQIT ,   CATJT?' . 

Violation  charged:  Failure  to  deliver  in  accordance 
with  contract. 

Principal  points  involved:     i-Ieaning  of  "fancy"  lemons  and 

oranges;     necessity  for  proving  damages. 
O^rder:     Syrae-Shafer  i/Iercantile  Co.  awarded  nominal  damages 

of  $1.00  against  Edgar  H.  Eskew  &  Son  and  case  of  E.  H. 

Eskew  &  Son    vs.  iaio  Frank  and  Withers  Bros.  Ltd.  dismissed. 


OtitO-Xrio  .of  Facts 

The  Hid  '.Test  Brokerage' Co.  ,  acting  f  or '  coniplainant ,  wired  Eda^-J-"  K. 
Ssl-ew  &  Son  to  ship^'as  'sbon  as  possTole  to  Coroy,  Kansat,  I50  TDOxes  01 
fancy  cured  wra  ped  si-zed  lemorxS  and  501  boxes  o.-f  fancy  wrapped  sized  i'ood 
color  Valencia  oranges .    .■3si;:e-;T  replied  by  Viire'tlie  following  day  agreeing 
to  fulfill  tlie  order  for  tlae  lemons  as  nearly  as  possible  and  tlie  Valencia 
oranges  as  ordered.    Ss>:e'/7  obtained  the  oranges  and  lemons  from  Withers 
Bros.  throTigh  Hilo  Fro,n::,  a  broker,  vfho  inspected  the  fruit  before  it  r.'as 
shipped.    Sight  days  after  the  car  arrived  at  destination      Federal  in- 
spection was  secured  v/hich  stated  as  to  the  lemons  that  "stock  generally 
scarred  and  presenting  a,  rough  unattractive  aiDpearance"  and  as  to  the 
oranges' that  the  "lot  fails  to  grade  either  U.S.  Fancy  or  U.S.  Ho.  1 
account  percentage  of  defects  in  excess  of  tolerance  for  the  respective 
grades."  S^/j;^e_shaf er  had  talready  paid  $1679- 75  for  the  car,  but  contended 
that  the  cfaality  was  inferior  and  not  as  ordered. 

S;';n:rie-Shaf  er  Mercantile  Co.  based,  their  claim  for  reparation  on  the 
difference  between  what  the  commodity  7/ould  have  been  v/orth  and  the  market 
value  as  actiially  delivered,  but  there  was.. no  evidence  of  what  the  comraodity 
would  have  been  worth  nor  of  the  price  per  box  for  which  sold,  except  that 
the  net  proceeds  ¥/ere  $17^3 -^^l-o.     In  the  stime  complaint  another  basis  of 
damages  was  cla,imed,  namely,  the  difference  between. the  purclaase  price  and 
actual  gross  sales  plus  one  dollar  per  box  lost  profit,  but  the  evidence  of 
gross  sales  was  lacking  and  there  was  no  W8,y  ^ox  determining  how  the  one 
dollar  per  box  lost  profit  y/as  arrived  at.     Subsequent  to  the  a-rrival  of 
the  car  the  I'id  West  Brokerage  Co.  advised  Eskew  that  $2.00  a  box  sdlowance 
was  e^qpected. 

j3skew  relied  upon  the  testimon^^  of  Frank  and  Withers.     Milo  Fi-ari: 
testified  thjit  when  the  lemons  were  shipped  there  was  no  discoloration; 
that  it  -v.^ould  be  possible  to  acquire  discoloration  during  shipment;  and 
that  the  oranges  were  salable  grading,  at  least,  o5f-  U.S.  ITo.  1  or  better. 
F.  M.  withers  testified,  among  other  things,  that  this  was  merchantable 
fruit  and  that  other  shipments  of  the  same  class  of  friiit  a.s  was  pa.cked  in 
the  car  in  question  were  being  made  at  this  time  with  no  complaints. 

IJo  objection  v;as  r.iade  by  3skew  go  the  specification  made  in  the 
telegra,m.  from  the  Hid  West  Brokerage  Co.  of  "fancy  cured  lemons"^ and  "fa-ncy 
wrapped  sized  good  color  quality  Va.lencias".     In  the  absence  of/ standard 
or  of  additional  specifications  in  the  "particiilar  contract  the  meaning  of 
the  v/ord  "fancy"  is  somewha.t  indefinite.     There  is  no  U.S.  gr8.de  of  this 
kind  on  lemons  and  the  grades  on  oranges  are  U.S.  Fane;/  or  U.S.  No.  1. 
Fiiere  the  Y/ord  is  used  in  the  U.S.  Standards  for  other  commodities  it  calls 
for  something  better  than  U.S.  llo.  1  as  the  reference  here  to  the  orange 
grades  clearly  indicates.     The  complainant  did  not  specify  U.S.  :-rades  on 
either  lemons  or  oranges. 


-  31  - 


RolinA'S  incl-gded'in  Decision 

1.  ■'Jliile  the  term  -  "fancy"  as  used  "by  the  trade  may  not  have  as 
specific  a  meaning  as  it  has  in  the  official  U.S.  grades  it  is  "believed 
that  its  long  use  "by  the  industry  to  denote  superior  qiiality  and  its  use 
in  the  official  standards  now  in  general  use  to  indicate  a  quality  oetter 
than  U.S.  Ho.  1  warrant  the  conclusions . that  the  lemons  in  this  case 
which  were  "practically  all  rough  or  scarred,  many  scars  grayish  hlack 
discoloration,  some  also' show  dry  "brovmish  discoloration  (apparently  sunburn)" 
and  oranges  v/hich  were  only  S'j'fo    U.S.  ITo,  1  quality  did  not  meet  the  speci- 
fication of  the  contract.     Complaijiant ,  Syme-Shafer  Mercantile  Co.,  produced 
no  evidence  as  a  basis  upon  which  to  compute  damages  and  therefore  nominal 
damages  only  in  the  sum  of  $1.00  v/ere  awarded  against  2.H.  Eskew  &  Son. 

2.  The  complaint  of  S.H. .  Eskew  &'  Son  against  Milo  Frank  and 
'Tithers  Bros..  Ltd.  was  dismissed. 

S-7S5,  Docket '1323,  Ai;g"ast  29,  1934  (S.F.)'  ' 

_C.M.  SECiaR  BR0IiBM&3  COLIPMY', '  DBTROIT ,  MICE.,  vs.  A.  BUPIQIE  d  CO..  IHC.  , 
3ALTIM0HS.  MP.  .  " 

Violation  cnarged;     Failure  to  ^Day  "brokei-age . 

Principal  point  involved:     In  the  absence  of  a.ny 
agreement  to  the  contrary  brokerage  fee  is 
customarily  paid  by  the  seller  and  not  the 
purchaser. 

Order:     Reparation  awarded  complainant  in  the  sum  of 
$50>  with  interest. 

Outline  of  Facts 

Respondent  employed  complainant  as  its  broker  to  negotiate  the  sale 
of  two  carloads  of  peaches.     Complainant  complied  with  the  instructions  of 
the  respondent  in  negotiating  the  sale  to  the  purchaser  but  respondent  refused 
to  pay  the  brokerage  fee  of  $25  per  car,  stating  that  he  did  not  agree  to  pay 
the  conTplainaiit  brokerage'  and  that  complaintmt  should  have  arranged  with  the 
buyer  to  pay  this  fee. 

Haling  included  in  Decision  • 

1.     In  the  absence  of  any  agreement  to  the  contra.ry,  the  usual  and 
customary  brokerage  charge  is  $25.00  for  each  carload  of  peaches  sold  and 
such  brokerage  fee  is  ordinarily  and  customarily  paid  by  the  seller  and 
not  the  purchaser.     Reparation  v/as  therefore  awarded  coniplainant  in  the  siom 
of  $50.00  with  interest. 


-  9S  - 

S-ySS,  A-ugast  31,  193'-K  Docket  IISO:  (Hearing) 

IvIAlTZO  3R0TH3HS  &  CO .  .  CHICAGO;  ILL.  ,  vs.  PUQET  SQTJITI)  VaGETiaLE  &ROWBRS 
ASSOC lATIOlI.   SU157ER,  WASHII^GTQIT. 

Violation  clio,rf°;ed:     Failure  to  deliver  in  accordance 

with  contract. 
PrinciTJal  point  involved;     Shipping  point  inspection 

certificate  protected  seller  on  f.o.b.  sale.  ■ 
Order:     Ca.se  dismissed.  ■ 

Outline  of  Facts 

Respondent  sold  compla.inant  through  a  hroker  one  car  of  Washington, 
First  Pick  Brand,  U.S.  l\fo.  1,  30  pound  cellophane  crate,  telephone  peas, 
65?^  f.o.o.  top  ice  extra.     Federal  inspection  was  made  at  point  of  shipment 
and  the  car  graded  U.S.  V.o.  1.     Upon  arrival  of  the  car  a  doorway  inspection 
was  made  "by  an  employee  of  the  complainant  and  this  inspection  indicated 
the  peas  were  U.S.  Uo.  1.     However,  the  peas  arrived  too  late  for  the 
Saturday  morning  market  and  the  car  was  not-  "broken  until  Monday  morning 
at  5  A.lvl.    Upon  arrival  of  the  first  load^the  store  of  complainant  it 
appeared  that  the  grade  of  peas  varied  and  complainant  immediately  ordered 
G-overnment  inspection  on  the  car.     This  appeal  inspection  was  made  hy  tv;o 
inspectors  ^7ho  issued  s.  certificate  indicating  that  the  car  as  a  whole 
failed  to  grade  U.S.  I'lo.  1  on  account  of  the  high  percentage  of  defects  in 
many  crates. 

The  record  clearly  showed  that  the  sale  was  mde  on  an  f.o.h. 
shipping  point  hasis  and  that  the  respondent  had  the  peas  inspected  "by 
a  G-overnment  insr,ector  and  that  they  graded  U.S.  ¥0.  1.     The  complainant 
aJleged  that  the  respondent  fa.iled  to  malce  delivery  without  reasonahle 
cause  as  set  forth  in  Section  2  of  the  Act. 

Ruling  included  in  Decision 

1.     Respondent's  action  in  securing  Government  inspection  and  the 
Government  inspection  showing  the  peas  to  grade  U.S.  No.  1  indicated  that  the 
respondent  used  reasonahle  care  in  the  delivery  of  this  car  and  it  could  not 
he  held  that  respondent  failed  to  deliver  without  reasonahle  cause.     The  case 
was  therefore  dismissed. 


-  99  - 


S-7S9,  Sept.  1,  193'4,  Docket  1333:  (S.P.) 

RANDOLPH  IvLiPJCBTII-J5  COIvlPMY.   IHC.  .  LOS  AITG3LES,  CAXI?.  vs.  LESMER  FRUIT  & 
PRODUCE  CO..  ST.  LOUIS,  MO. 

Violation  charged:     Rejection  without  reasonable 
ca-use. 

\  Principal  points  involved:     Definite  terms  should  govern 

rather  than  indefinite  terms;     "good  quality"  caulif lov/er 
indefinite  terra. 
Order:     Reparation  awarded  complainant  in  the  sw  of 
ip207.6l,  with  interest. 

Outline  of  Facts 

Complainant  sold  respondent,  through  a  "broker,  a  carload  of  cauli- 
flower to  grade  S5/fa  U.S.  1  "good  quality".     Federal  inspection  at  shipping 
point  showed  that  the  cauliflower  was  S^fo  U.S.  1  and  FederaJ  inspection 
certificate  at  point  of  delivery  reported  the  car  as  grading  60/o  U.S.  1 
only  on  account  of  condition,  hut  confirmed  the  shipping  point  certificate 
as  to  xDermanent  factors  of  grade.     Respondent  contended  that  the  car  was 
not  "good  quality"  stating:     "¥e  may  have  gotten  the  'S5fo  U.S.  #1'  "but  vie 
certainly  failed  to  get  the  'Quality  is  Good'  *  *  *".     The  car  was  rejected 
hy  respondent  and  complainant  resold,  receiving  a  resale  net  x^^ice  of 
$7S.39. 

Rj-ling  included  in  Decision 

1.    Definite  terms  should  govex-n  rather  than  indefinite.     The  terms 
"SS^o  U.S.  1"  has  a  definite  fixed  meaning  and  the  term  "good  qu-ality"  is 
indefinite  without  any  fixed  meaning.     The  cauliflower  graded  8^fo  U.S.  1 
and  therefore  conformed  to  the  specifications  of  the  contract  of  purchase 
and  sale.     Repai-ation  was  a.warded  complainant  in  the  swn  of  $207. 6l,  with 
interest,  heing  the  difference  hetv/een  the  original  price  $2S6.00,  and  the 
resale  price  of  $7^.39' 


